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Introduction to EU Law – Selected Cases
Case 1

Free Movement of Goods and Environmental Protection: The German Drinks Can Deposit 

ECJ Case C-463/01 – Commission v Germany
1. The Commission has brought an action against Germany under Article 226 EC, in which it asks the Court of Justice to give judgment against the Member State for failing to fulfil some of its obligations under Community law. 

It alleges specifically that Germany has infringed Article 5 of Directive 94/62/EC
 and Article 28 EC, and also Article 3 of Directive 80/777/EEC
 in conjunction with Paragraph 2(d) of Annex II thereto, by introducing, by means of Paragraphs 8(1) and 9(2) of the Verordnung über die Vermeidung und Verwertung von Verpackungsabfällen (Regulation on the Avoidance and Recovery of Packaging Waste; ‘the Packaging Regulation’) of 21 August 1998
, a system for reusing bottles for natural mineral water, which must be bottled at source.

I– The national legislation applicable at the end of the period laid down in the reasoned opinion
2. The German Packaging Regulation lays down various measures for achieving the objective of avoiding or reducing the impact of packaging waste on the environment. That legislation, which replaced the legislation of 12 June 1991,
 is intended to incorporate Directive 94/62 into national law; it defines reusable packaging as packaging designed to be used several times for the same purpose. 

According to its provisions, producers and distributors of mineral water bottled in non-reusable packaging are to charge a deposit on each item at every stage in the chain of distribution, although they may be released from that obligation, which includes the duty to take back and recover the empty bottles, by participating in a comprehensive system for managing packaging and packaging waste. However, if the overall proportion of drinks sold in Germany in reusable packaging falls below 72% and, at the same time, the proportion of reusable packaging achieved in 1991 in the mineral-water sector, which was 91.33%, is not reached, the economic operators lose that option, and must begin to charge a deposit and assume responsibility for recovering the bottles.

3. Paragraph 6 of the Packaging Regulation provides: 

‘1. Distributors shall accept the return of used empty sales packaging from final consumers, free of charge, at, or in the immediate vicinity of, the actual point of delivery, recover the packaging in accordance with the requirements of point 1 of Annex I and fulfil the requirements of point 2 of Annex I. ...

2. Producers and distributors shall accept free of charge at the place of actual delivery packaging returned to distributors under subparagraph 1, recover the packaging ... 

3. The obligations under subparagraphs 1 and 2 shall not apply to packaging in respect of which the producer or distributor participates in a system which sufficiently ensures that used sales packaging is regularly collected from the private final consumer or in his vicinity, throughout the whole sales territory of the distributor … [The] system … shall recover packaging delivered to it, in accordance with the requirements of point 1 of Annex I, and shall fulfil the requirements in points 3 and 4 of Annex I. Proof of participation in [such] a system shall be provided to the competent authority on request. ... Coordination shall be arranged by the system operator and the public waste management authority in writing. ...

4. The competent authority may revoke its determination … immediately where it establishes that there is a failure to comply with the requirements ... Where the recovery quotas specified in Annex I to this regulation have not been achieved in respect only of packaging made out of particular materials, the revocation shall apply only to such packaging. Subparagraphs 1 and 2 shall apply with effect from the first day of the sixth calendar month following publication of the revocation. ...’ 

4. Paragraph 8(1) of the Packaging Regulation states in the following terms the rule that a deposit is compulsory for non-reusable drinks packaging:

‘Distributors who put liquids for consumption into circulation in non-reusable drinks packaging shall charge the purchaser a deposit of at least DEM 0.50 including turnover tax per item of packaging; where the net volume exceeds 1.5 litres, the deposit shall be at least DEM 1 including turnover tax. The deposit shall be charged by each further distributor at every stage in the chain of distribution until delivery to the final consumer. The deposit shall be repaid when the packaging is returned under Paragraph 6(1) and (2).’

5. Paragraph 9 regulates the exemption from the obligation to charge a deposit and the protection afforded to ecologically sound drinks packaging as follows:

‘1. Paragraph 8 shall not apply to packaging in respect of which the producer or distributor participates in a [comprehensive] system under Paragraph 6(3). Paragraph 6(4) shall apply mutatis mutandis.

2. If, for beer, mineral water (including spring water, table water and spa water), carbonated soft drinks, fruit juices (including fruit syrups, vegetable juices and other non-carbonated drinks) and wine (except pearl wine, sparkling wine, vermouth and dessert wine), the combined proportion of drinks in reusable packaging falls below 72% in the calendar year in the geographical area to which this regulation applies, a new survey of the relevant proportions of reusable packaging shall be carried out for the 12 months following publication of the failure to achieve the required proportions. If this shows that the proportion of reusable packaging in Federal territory is below the proportion laid down under the first sentence, the decision under Paragraph 6(3) shall be deemed to be revoked throughout Federal territory in respect of the drinks categories for which the reusable proportion determined in 1991 is not achieved, with effect from the first day of the sixth calendar month following publication in accordance with subparagraph 3. The first and second sentences shall apply mutatis mutandis in respect of pasteurised milk for human consumption when the proportion of reusable packaging and polyethylene bag packaging falls below 20% in the calendar year in the geographical area to which this regulation applies. 

3. Each year, the Federal Government shall publish in the Bundesanzeiger [Federal Gazette] the relevant proportions, for the purposes of subparagraph 2, of drinks sold in ecologically sound packaging.

4. Where the relevant proportion, for the purposes of subparagraph 2, of drinks packaged in ecologically sound drinks packaging is achieved again after a revocation, the competent authority shall make a new determination under Paragraph 6(3) on application or on its own initiative.’

6. The Commission states that, under those provisions, whenever the overall proportion in Germany of drinks in reusable packaging falls below 72% and the proportion determined in 1991 of reusable packaging in the mineral-water sector is not achieved, distributors of mineral water in non-reusable bottles are required to charge a deposit on each bottle and cannot be released from that obligation by participating in a comprehensive system for managing packaging and packaging waste.
II – The Community legislation
7. The aim of Directive 94/62, as stated in Article 1, is to harmonise national measures concerning the management of packaging and packaging waste in order, on the one hand, to prevent any impact thereof on the environment of all Member States as well as of third countries or to reduce such impact, thus providing a high level of environmental protection, and, on the other hand, to ensure the functioning of the internal market and to avoid obstacles to trade and distortion and restriction of competition within the Community.

To this end it lays down measures aimed, as a first priority, at preventing the production of packaging waste. It then refers to reuse, and to recycling and other forms of recovering packaging waste.

8. Article 5 provides:

‘Member States may encourage reuse systems of packaging, which can be reused in an environmentally sound manner, in conformity with the Treaty.’

9. Under Article 3 of Directive 80/777, natural mineral water springs may be exploited and their waters bottled only in accordance with Annex II, which also lays down the marketing conditions. Under paragraph 2(d) of the annex, the transport of natural mineral water in containers other than those authorised for distribution to the ultimate consumer is prohibited. This means, in practice, that the water must be bottled at source in the container in which it is put on the market.
III – Pre-litigation procedure
10. After receiving several complaints relating to the incompatibility of the German legislation of 1991 with Community law and discussing the matter with the national authorities, the Commission concluded that that legislation was incompatible with Article 28 EC. In December 1995 it therefore sent a letter of formal notice to the Federal Government, pointing out that the obligation to charge a deposit for non-reusable packaging constituted a barrier to intra-Community trade, since it placed that packaging at a disadvantage in relation to reusable packaging, and that the obligation could not be justified on grounds of environmental protection, because it was imposed exclusively on certain packaging and it simply maintained without change the circumstances which had obtained on the domestic market at a certain time.

Germany replied in May 1996 that Directive 94/62 had effected a complete harmonisation of the matter, so that Article 28 EC was no longer applicable; it took the view that the barriers to trade were minimal and that, in any event, the contested measures, the aim of which was to prevent an increase in packaging waste by encouraging the use of reusable packaging, were adopted for environmental reasons.

11. In view of the fact that Directive 94/62 had been adopted and that, in Germany, the 1998 Regulation repealing the 1991 legislation had been enacted to implement its provisions, the Commission sent an additional letter of formal notice in December 1998. In the letter it expressed its doubts as to the compatibility with that directive and with Article 28 EC of Paragraphs 8 and 9 of the new Packaging Regulation, which provide for a mandatory deposit and lay down the applicable percentages for reusable packaging, because they do not observe the principle of proportionality. In its view, those rules adversely affect products which originate far from the points of sale and which, by law, cannot be bottled anywhere else. It gave the example of mineral water, governed by Directive 80/777, which have to be bottled at source. It invited the German Government to suggest ways of making the system more flexible.

In April 1999, the Federal Republic of Germany claimed that Paragraph 9 of the Packaging Regulation does not constitute a quantitative restriction or a measure having equivalent effect and that, if it did, it would be justified. So far as concerns, specifically, mineral water, it maintained that, according to a study published by the Federal Ministry of the Environment in November 1998, up to a distance of 750 km between the place in which it was packaged and the point of sale, it was more ecologically sound to use reusable packaging than non-reusable packaging.

12. In July 2000, after it had evaluated these arguments, the Commission issued a reasoned opinion in which it stated that the infringement had been established. Specifically, it criticised Germany for applying Paragraphs 8(1) and 9(2) of the Packaging Regulation to producers of natural mineral water, which has to be bottled at source. According to the Commission, those provisions create a barrier to trade by imposing a heavy burden on undertakings, requiring them to transport empty reusable packaging long distances, thereby causing particular harm to undertakings established in other Member States. Furthermore, the provisions have no legal basis in Article 5 of Directive 94/62, because they go beyond what is necessary to achieve the aims pursued and because they are inflexible.

In November 2000 Germany expressed its disagreement with the Commission and explained the options available to foreign producers of mineral water for making sales in the country. It submitted that the promotion of reusable bottles was consistent with Article 5 of Directive 94/62 and that, because national producers and foreign producers were treated in the same way, Article 28 EC was not infringed either. It referred to an ecobalance analysis completed in August 2000, which showed that reusable packaging offered advantages over non-reusable packaging, even when it had to be transported to distant places. It added that it intended to amend Paragraphs 8 and 9 of the Packaging Regulation on the basis of the results obtained.

13. The Commission was not convinced by these arguments and decided to bring an action before the Court of Justice for failure to fulfil obligations.
IV – Procedure before the Court of Justice
14. The application was received at the Registry on 3 December 2001 and the defence arrived on 14 February 2002. Those two pleadings were supplemented by a reply and a rejoinder.

15. France and the United Kingdom were given leave to intervene in the proceedings by order of the President of the Court of 29 May 2002. After the United Kingdom had examined the pleadings forwarded to it, it decided not to lodge a statement in intervention

16. At the hearing, which was held on 2 March 2004, oral argument was presented by the agent of the Commission, the agent of the French Government and the agent of the German Government.

Tasks: 

a) Please read the chapter on the ECJ and the chapter on free movement of goods in one of the EU law textbooks.

b) Try to develop the structure of the analysis of a case under Art. 28/30 EC.

c) Summarise the facts of the drinks can deposit case.
d) Identify the crucial legal issues of the drinks can deposit case.

e) Read the judgment and form a point of view: 

aa) Do you agree with the ECJ? What doubts could one raise? Why?
ab) Could the line of argument be supplemented?

ac) Based on this case, do you have any suggestions as to how the Treaty and/or secondary EC legislation should be amended?

� European Parliament and Council Directive 94/62/EC of 20 December 1994 on packaging and packaging waste (OJ 1994 L 365, p. 10). It has been significantly amended by European Parliament and Council Directive 2004/12/EC of 11 February 2004 (OJ 2004 L 47, p. 26), but the amendments have not affected the articles applicable to this case.


� Council Directive 80/777/EEC of 15 July 1980 on the approximation of the laws of the Member States relating to the exploitation and marketing of natural mineral waters (OJ 1980 L 229, p. 1).


� BGB1. I, p. 2379.


� BGB1. I, p. 1234. That legislation contained similar provisions concerning the compulsory deposit on non-reusable drinks packaging.





