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Introduction to EU Law – Selected Cases
Free Movement of Goods
Internal market objective (Art. 3 (1) (a) EC): 
· goods

· persons

· services

· capital

Obstacles to Free Trade in Goods - Introduction
Originating from the state:

· Customs duties and equivalent 

· Art. 25 EC
· Charged on crossing of intra-Community border

· Customs Union – Free Trade Area

· Direct Effect (van Gend en Loos)

· Discriminating taxation

· Art. 90 (1) EC – imported similar products

· Art. 90 (2) EC – imported products which are not similar but interchangeable (wine/beer)
· Quantitative restrictions (QR) and measures having an equivalent effect to QRs (MEQRs)
Originating from private players on the market

· Cartels (in particular if re-partitioning market after removal of state barriers to free trade)
· Abuse of dominant position

Quantitative restrictions (QR) and Measures Having an Equivalent Effect to QRs (MEQRs)

· Art. 28 
· direct effect

· State measure (249/81 - Commission/Ireland, 222/82 - Apple and Pear Development Council) 
· QRs: quotas, bans on imported products
· MEQRs as defined in judgment Dassonville:
· “all trading rules enacted by Member States which are capable of hindering, 

· directly or indirectly
· actually or potentially

intra-community trade”
· very wide concept
· discriminatory or distinctly applicable measures: different requirements on imported products than applied to domestic products

· indistinctly applicable measures

· discriminatory effect
· dual burden rules

· non-discriminatory

· equal burden rules

· exemption of selling arrangements (Keck and Mithouard)

Rule of Reason and Art.-30-Justification
Rule of Reason (Cassis de Dijon):
“Obstacles to movement within the Community resulting from disparities between the national laws relating to the marketing of products in question must be accepted in so far as those provisions may be recognised as being necessary in order to satisfy mandatory requirements relating in particular to 
· fiscal supervision

· public health

· fairness of commercial transactions

· defence of the consumer”

added later:

· environmental protection 
“Necessary”: proportionality requirement (general principle)

Justification under Art. 30
-> Exhaustive list of justifying reasons
· public morality

· public policy

· public security

· protection of the health and life of humans, animals or plants

· protection of national treasures possessing artistic, historic or archaeological value

· protection of industrial or commercial property

Plus: proportionality requirement 
Points to be considered when examining a case
State measure

QR or MEQR (Dassonville formula)
Distinctly applicable
Yes 





No

Art. 30 EC





Selling arrangement

Cassis Rule of Reason






or Art. 30 EC
