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Introduction to EU Law – Selected Cases

Internal Market
Aims of the EC
Article 2

The Community shall have as its task, by establishing a common market and an economic and monetary union and by implementing common policies or activities referred to in Articles 3 and 4, to promote throughout the Community 
- a harmonious, balanced and sustainable development of economic activities,
- a high level of employment and of social protection, 
- equality between men and women, 
- sustainable and non-inflationary growth, 
- a high degree of competitiveness and convergence of economic performance, 
- a high level of protection and improvement of the quality of the environment, 
- the raising of the standard of living and quality of life, and 
- economic and social cohesion and solidarity among Member States.

Article 3

1. For the purposes set out in Article 2, the activities of the Community shall include, as provided in this Treaty and in accordance with the timetable set out therein:

…
(c) an internal market characterised by the abolition, as between Member States, of obstacles to the free movement of goods, persons, services and capital;

…

Definition:

Article 14

…

2. The internal market shall comprise an area without internal frontiers in which the free movement of goods, persons, services and capital is ensured in accordance with the provisions of this Treaty.
· reference to fundamental freedoms
· however, internal market comprises more than fundamental freedoms provisions mentioned so far (Art. 28, 39, 43, 49, 56 EC
· highlight a few more provisions pursuing these aims of Art. 2 and 3 EC
· electricity market is example of still strongly compartmentalised market
· free movement of electricity/provision of electricity services not established so far by means which have otherwise been quite effective 

Means of establishment of internal market:
1. Judicial contribution of ECJ
· Direct effect of fundamental freedoms
· Big step towards enforcement of fundamental freedoms

· Partly substituted legislative programmes (Art. 40, 44 EC)
· No full freedom achievable where restrictions con be justified under Art. 30, 39 (3) and (4), 45/46 EC
2. Legislative contribution of Commission, EP and Council

· Harmonisation necessary where disparities in national law constitute barriers

· Legal bases: Art. 94, 95 and more specific legal bases (e.g. in fundamental freedoms chapters)

· not very transparent

· long, complicated phrasing particularly of Art. 95 EC

· Art. 94 (ex 100) = old common market legal basis

Article 94

The Council shall, acting unanimously on a proposal from the Commission and after consulting the European Parliament and the Economic and Social Committee, issue directives for the approximation of such laws, regulations or administrative provisions of the Member States as directly affect the establishment or functioning of the common market.
Problems arising from

· unanimity

· EP: consultation only => democratic deficit problem

· Directives only, no regulations

· Very slow procedure

· Package deals due to veto power
· Euro-pessimism in 1970s and early 1980s
· only very limited progress towards common market (internal market)

1985 Single European Act – first major amendment of Treaties
Introduction of Art. 95 (ex 100 a) EC
Article 95

1. By way of derogation from Article 94 and save where otherwise provided in this Treaty, the following provisions shall apply for the achievement of the objectives set out in Article 14. The Council shall, acting in accordance with the procedure referred to in Article 251 and after consulting the Economic and Social Committee, adopt the measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States which have as their object the establishment and functioning of the internal market.

2. Paragraph 1 shall not apply to fiscal provisions, to those relating to the free movement of persons nor to those relating to the rights and interests of employed persons.

3. The Commission, in its proposals envisaged in paragraph 1 concerning health, safety, environmental protection and consumer protection, will take as a base a high level of protection, taking account in particular of any new development based on scientific facts. Within their respective powers, the European Parliament and the Council will also seek to achieve this objective.

…
- very broad, indefinite legal basis:
‘measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States which have as their object the establishment and functioning of the internal market’
- Linguistically not very clear

- In effect: EC may legislate 
· in order to establish the internal market and 
· do away with any obstacles in the legal orders of the Member States

· in any field of law 

· provided that provisions in this field have effect on internal market

- Typical use of legal basis: harmonisation/approximation of Member State law: 
-> directives oblige Member States to introduce provisions with content conforming directive so that same requirements apply in all Member States with regard to e.g.


- product safety


- consumer protection


- environmental protection

thus ensuring free circulation of goods (persons, services, capital) in the internal market

- Limits to Art. 95 (1) EC: set particularly in the Tobacco Advertising Judgment (Case C-376/98 – Germany/EP and Council)

· No general regulatory competence for market regulation

· Aim to improve market conditions

· Mere disparities between national rules are not sufficient to justify legislation on basis of Art. 95 EC

· Problem of internal market must be appreciable: distortion of competition or impediment to free movement of goods

- Further qualifications to internal market legal basis in Art. 95 (2) – (10) EC 
· 95 (2): not to apply to fiscal provisions, free movement of persons, employment issues (-> Art. 94 or specific legal bases)
· 95 (3): high level of protection in 

· Health 

· Safety

· Environmental protection

· Consumer protection

· Not just the smallest common denominator

· not the highest level found in most protective Member State
· Art. 95 (4) – (10) EC: Member States may 
· Maintain higher level of protection
· Introduce higher level of protection
under certain conditions/following specific procedure

- Alternative to Harmonisation: Mutual Recognition and Standardisation
· based on Cassis rule of reason: if Member State wants to deviate/set higher standards it has to justify this (objective justification: legitimate interest, indistinct applicability, proportionality)
· mutual recognition of goods (persons, services, capital) without prior harmonisation

· principles: 
· Mutual trust: goods conforming with law of one Member States can be marketed in all others
· Setting of European standards: goods conforming with European standards (CE label) can be marketed in all Member States

· Today’s approach: Minimum harmonisation

· combination of strict harmonisation (Art. 94) and mutual recognition
· harmonising Directive expressly leaves it to Member States to impose stricter rules
- Beyond typical harmonisation: further barriers 
· remaining problems: 

· markets do not have insulated existence:

· social/labour law context (workers are not just economic factors, ‘human dimension’)
· environment
· health and safety

· consumer protection

· Disparities in Member State legal orders are not the only reason for impediments to free movement

· E.g. limited capacity of cross-border electricity grid and other ‘trans-European networks’ (TEN)
· Interoperability of existing TENs

· Security of energy supply (Russian gas, oil from regions of political instability)
· Control of energy sources/technology (Euratom/ nuclear technology for Iran?)
· Traditionally resulting in state monopolies or state-controlled enterprises
· Controlled under Art. 86

Article 86

1. In the case of public undertakings and undertakings to which Member States grant special or exclusive rights, Member States shall neither enact nor maintain in force any measure contrary to the rules contained in this Treaty, in particular to those rules provided for in Article 12 and Articles 81 to 89.

2. Undertakings entrusted with the operation of services of general economic interest or having the character of a revenue-producing monopoly shall be subject to the rules contained in this Treaty, in particular to the rules on competition, in so far as the application of such rules does not obstruct the performance, in law or in fact, of the particular tasks assigned to them. The development of trade must not be affected to such an extent as would be contrary to the interests of the Community.

3. The Commission shall ensure the application of the provisions of this Article and shall, where necessary, address appropriate directives or decisions to Member States.
· Art. 95 EC also legal basis for measures beyond typical harmonisation where there are no more specific legal bases
· Tackling problems beyond disparities in national legal orders

· Directives on internal market for electricity

· Aim to open up markets

· Providing non-discriminatory market access

· ‘competitive internal market in electricity’

Other Provisions relating to the Internal Market 

· Non-State measures partitioning markets or otherwise impeding free movement: private players

· Cartels -> Art. 81 EC

Article 81

1. The following shall be prohibited as incompatible with the common market: all agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

…

· Abuse of dominant market position -> Art. 82 EC

Article 82

Any abuse by one or more undertakings of a dominant position within the common market or in a substantial part of it shall be prohibited as incompatible with the common market in so far as it may affect trade between Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions;

…

· Market structure: mergers -> EC Merger Control Regulation

· Direct effect of fundamental freedoms against private individuals/enterprises (‘horizontal direct effect’)
· Subsidies
· General prohibition with many exceptions, Art. 87 et seq. EC
Article 87

1. Save as otherwise provided in this Treaty, any aid granted by a Member State or through State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade between Member States, be incompatible with the common market.

2. The following shall be compatible with the common market:

(a) aid having a social character …
3. The following may be considered to be compatible with the common market:

(a) aid to promote the economic development of areas where the standard of living is abnormally low or where there is serious underemployment;

… 

(e) such other categories of aid as may be specified by decision of the Council acting by a qualified majority on a proposal from the Commission.
Article 88

1. The Commission shall, in cooperation with Member States, keep under constant review all systems of aid existing in those States. It shall propose to the latter any appropriate measures required by the progressive development or by the functioning of the common market.
Case C-17/03 – Vereniging voor Energie, Milieu en Water et al. v. DTE
· Electricity providers (private companies) contesting compatibility of decision of DTE with Second Electricity Directive

· Decision allowed system operator of electricity grid (subsidiary of SEP) to grant privileged access to trans-border electricity grid to state-owned electricity provider (SEP/NEA), 

· in particular with principle of non-discrimination

· Here: non-discriminatory access to trans-border electricity grid 
· DTE tried to justified decision with long-term contracts concluded by SEP before entering into force of Directive, but Netherlands had not applied to Commission for exception under Art. 24 of the Directive
Directive 96/92/EC concerning common rules for the internal market in electricity
Article 7

‘1.      Member States shall designate or shall require undertakings which own transmission systems to designate, for a period of time to be determined by Member States having regard to considerations of efficiency and economic balance, a system operator to be responsible for operating, ensuring the maintenance of, and, if necessary, developing the transmission system in a given area and its interconnectors with other systems, in order to guarantee security of supply.

2.      Member States shall ensure that technical rules establishing the minimum technical design and operational requirements for the connection to the system of generating installations, distribution systems, directly connected consumers’ equipment, interconnector circuits and direct lines are developed and published. These requirements shall ensure the interoperability of systems and shall be objective and non-discriminatory. ...

3.      The system operator shall be responsible for managing energy flows on the system, taking into account exchanges with other interconnected systems. To that end, the system operator shall be responsible for ensuring a secure, reliable and efficient electricity system and, in that context, for ensuring the availability of all necessary ancillary services.
…

5.      The system operator shall not discriminate between system users or classes of system users, particularly in favour of its subsidiaries or shareholders.
…’

Article 24(1) and (2) of the Directive 

‘1.      Those Member States in which commitments or guarantees of operation given before the entry into force of this Directive may not be honoured on account of the provisions of this Directive may apply for a transitional regime which may be granted to them by the Commission, taking into account, amongst other things, the size of the system concerned, the level of interconnection of the system and the structure of its electricity industry. …

2.      The transitional regime shall be of limited duration and shall be linked to expiry of the commitments or guarantees referred to in paragraph 1. The transitional regime may cover derogations from Chapter[s] IV, VI and VII of this Directive. Applications for a transitional regime must be notified to the Commission no later than one year after the entry into force of this Directive.’

-> second question in request for preliminary ruling to the ECJ: 
(a) Is Article 7(5) of the … Directive to be interpreted as meaning that the prohibition of discrimination contained therein is restricted to the requirement that the system operator must not draw any distinction in granting access to the system by means of technical rules?

If so, is an allocation method relating to the cross-border transmission capacity of electricity to be regarded as a technical rule within the meaning of the abovementioned provision?

(b)      In the event that the allocation method must be regarded as a technical rule or in the event that Article 7(5) of the … Directive is not limited to technical rules, is a rule under which preferential cross-border transmission capacity is made available for contracts concluded in connection with a particular public task compatible with the prohibition of discrimination contained in that article?’

Interpretation of Community law
· Usual methods:
· wording

· history (?)

· context
· aims (teleological interpretation)

· narrow interpretation of exceptions to basic principles of EC law
· principle of equality not confined to technical rules

General principles: 

· equality 

· reiterated in secondary EC law such as Directives, also in Second Electricity Directive
· ‘requires that comparable situation are not treated differently unless such difference in treatment is objectively justified’

· legal certainty

· legitimate expectations

· both protected, but specific provision in Art. 24 of Directive, 
· Netherlands failed to apply for exception

· Netherlands may be liable for damages for this failure to apply EC law

=> no extra exception based on general principles to endanger balanced solution to conflict between equality and protection of legitimate expectations in Directive
