Law, Religion, and Constitution
of the Vestal Virgins
Inge Kroppenberg

418

Abstract. The aim of this paper is to put the Vestals at the center of legal, religious, and political life
in the Roman republic as was done by lawyers, historians, and poets. With their virgin bodies they
represented the separation of the legal, religious, and political spheres of Roman life, the domestica-
tion of raw power through division. As sovereign figures, the Vestals would wander freely among the
religious world of the aedes Vestae, in which they were subject to the sacral jurisdiction of the pontifex
maximus, the legal world, where they acted as personae sui iuris, and the political Rome, in which
magistrates would honor them as symbols of the state, lowering their fasces before the Vestals’ “public
virginity.” As a “living constitution” or “totem” of the republic, the Vestals stood as guardians at the

border of civilization and chaos.
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I. THE INSTITUTIONALIZED VIRGINITY' OF THE
VESTALS: AN INTRODUCTION

At the outset stands the mythical virginity of the Roman goddess Vesta,” the
daughter of Cronus and Rhea, who did not become involved in the conflicts
between the Olympians and the old gods but asked her brother Jupiter to
grant her the privilege of remaining a virgin after his victory over the Titans
and requested him to guard her virginity.” Ovid’s Fast contains an episode
where the ithyphallic god Priapus thinks the sleeping Vesta is a nymph and
carnally approaches her; woken by the braying of an ass, Vesta is protected
by Jupiter and remains unharmed*—virgo incorrupta et intacta. No man’® was

permitted to approach her shrine. In Greek and Roman tradition, Vesta was
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the original divine virgin, “the virgin goddess par excellence.”” In her wor-
ship, her virginity was expressed by the fact that she was the only goddess
who was not portrayed but illustrated by a flame that burnt in her unadorned
and empty house.® Her virginity was equated with her invisibility; her con-
stant presence, on the other hand, was symbolized by the nonphysical flame’:
“She is a presence, not a vision.”"” Those who approached her would not have
been able to find her, because her presence could not be perceived with one’s
senses. Any type of depiction, whether physical or mental, would have been
an act of profanation. The perpetual virgin was a manifestation of holiness
and the essence of the sacred. From the point of view of cultural anthropol-
ogy, virginity is associated with a state of physical intactness, moral integrity,
purity, unity, and not least, great power."" In the case of Vesta, the Roman state
participated in her solitary and sovereign position as the guardian of the flame,
the (state) hearth, and the res publica, which she personified."

The priestesses of Vesta were members of an ancient cult, the origins of
which, according to Roman mythical tradition, dated back to the Roman King-
dom, thus starting at the same time as Roman history itself.” As a matter of
fact, even the founding legends of Rome include a Vestal Virgin as the mother
of the twins Romulus and Remus." Like the goddess whom they worshipped
in her house, her successors were also virgins and were usually addressed by
their contemporaries as virgo or virgines."” Inscriptions in the Atrium Vestae
reminded them of the purissima and the sanctissima.'® As in the goddess, whom
they served, virginity was also their characteristic and fundamentally impor-
tant feature.”” However, in contrast to their goddess, they had bodies, were
tangible and visible, and moved about outside the sacred precinct. As travel-
lers between the spiritual and secular worlds, it was even more obvious in
their case than with their goddess, how precarious the state of virginity was
and how easily it could be lost by its bearer. According to the myth, Vesta’s
own virginity was not particularly combative, but was constantly threatened,
quite contrary to that of the militant Minerva or the huntress Diana. It is a
delicate state, which calls for the assistance of the most powerful god Jupiter
to act as its guardian.

Therefore, one of the functions of law was, in fact, to protect the virginity
of the virgo Vestalis—not least from its voluntary surrender by herself. The
fact that the Roman state considered this one of its duties was based on the
public function of the Vestals as symbols of the res publica (see section IV,
below). Besides this extraordinary constitutional position, the law specially
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prepared the virgin priestesses of Vesta for life in the religious world and gave
them legal privileges that, strictly speaking, only applied in the context of
sacral law (see section IIL, below). After all, the Vestals also had their own
social and legal lives in the secular world, participation in which was possible
in a very special way because of their position as virgins (see section IT).

Il. THE SOCIAL AND CIVIL STATUS
OF A VIRGO VESTALIS

A. An Active Social and Political Life

Outside of the shrine of Vesta, a virgo was a public person. As a symbol of the
Roman state she was expected to appear in public and was meant to be seen.
On no account did she lead an exclusively contemplative life in monasterial
seclusion.”® During her appearances outside the shrine, which occurred rather
often, a Vestal was actually constantly in the public eye. These appearances
were virtually orchestrated, for instance by the fact that lictors would accom-
pany her outside the sacred precinct,” that consuls and praetors made way
for her and lowered their fasces before her,” that she was the only person in
the city allowed to use a two-wheeled vehicle (carpentum),” and that she had
her own seat of honor in the theater.” Together with the magistrates and the
senate, Vestals actively participated in many rural and municipal festivals and
in a large number of nonrecurring ceremonies, and they regularly attended
religious events for the imperial family during the Principate.”

Their intensive participation in public political life and their proximity to
those that held power at the time was symbolized not least by the fact that the
shrine of Vesta was located directly beside the forum, which was the center
of political life in Rome.” By the end of the Roman Republic their link with
the princeps was institutionalized insofar as he also held the office of ponzifex
maximus. The virgines, however, also maintained close personal relationships
with the imperial household. On one hand this originated from the fact that
the Vestals were recruited from families of a higher social standing, both dur-
ing the Republic and under changed societal circumstances during the Prin-
cipate.” On the other hand, prominent women from the imperial family were
granted the same rights as those reserved for Vestals.”® In Roman day-to-day
life, their strong public presence probably greatly influenced public perception
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in favor of the priestesses and the res publica they symbolized. Theirs was a
“public virginity” with a highly representative political function, which can-
not be adequately explained by societal privileges” or the concept of granting
privileges on religious grounds.”

This is further confirmed by the fact that, in times of crisis, the political
circles made sure to have the support of the Vestals. They were deployed on
delicate diplomatic missions, often with the continued existence of the Roman
state at risk.” However, on these missions they did not have any influence or
powers as regards the contents of the talks, but conveyed messages and put
forward petitions. Consequently, they were not politicians as such, although
their appearance as a state symbol was highly political. An episode taken from
the Aistoria augusta illustrates just how big the symbolic potential of the vir-
gines Vestales was. In AD 193, the senate contemplated sending Vestals to Sep-
timius Severus to convince him to release the fleet he was holding. However,
fearing that the “barbarian” troops consisting of legions from the Rhine and
Danube led by Severus, who would later become emperor, may not under-
stand the importance of the priestesses, the senate abandoned the idea.” In
missions such as this, the symbolic power of the virgines Vestales would have
been consciously utilized.

Two further spheres of activity of the Vestal Virgins were part of both the
political and legal worlds and characterized them as a group of personalities
who were very important to the Roman community and greatly trusted. For
example, they acted as state notaries and maintained an archive of important
documents of public law and state policy, including contracts signed by the
civil war parties of the Roman Republic’ as well as the last wills and testa-
ments of Caesar,” Antonius,” and Augustus.™

In addition, the Vestal Virgins were the only women in Rome permitted
to appear in court and give testimony in person.” By contrast, the pleas sub-
mitted by women who did not belong to the cult of Vesta were read in court,
probably to enable legal guardians to monitor the testimony of their wards®;
the women themselves did not appear, neither did they speak in court. “The
Vestals alone of all Roman women actually spoke in open court.”” The Ves-
tals appear to have availed themselves of their right mainly in court proceed-
ings with political content,” but they could not be forced to do so. Tacitus tells
the story of a virgo Vestalis called Urgulania who was invited to submit her
testimony to the senate and refused to appear. She was subsequently ques-
tioned by a praetor at home, although it was an old custom to hear Vestal

421



Law & Literature * Volume 22, Number 3

422

Virgins on the forum and in court when their testimony was required (cum
virgines Vestales in foro et iudicio audiri, quotiens testimonium dicerent, vetus
mos fuerit).” The reason given was that Urgulania’s power was too great for
the state (ceterum Urgulaniae potentia adeo nimia civitati erat). Therefore, the
Vestals, like their male priest colleagues, could not be put under oath by the
praetor.” The very fact that they personified the state meant that they were
not subject to its means of coercion but were as sacrosanct or “sovereign” as
the state itself. This is an aspect of public virginity that will, in the context of
an emerging nation in the early modern period, be differentiated further in the
state body of the virgin Queen Elisabeth I of England."

B. A “Sovereign” Status in Civilian Law

In his Noctes Atticae, the Roman writer Aulus Gellius* quoted from the
commentary on the Twelve Tables by the jurist Labeo and his treatise on the
position of the virgines Vestales according to civil law®:

Furthermore, in the Commentaries on the Twelve Tables compiled by Labeo
we find this passage: “A Vestal virgin is not heir to any intestate person, nor is
anyone her heir, should she die without making a will, but her property, they
say, reverts to the public treasury. The legal principle involved is an unsettled
question.*

He could not understand the fact that once a Vestal Virgin had become a
priestess—that is, once she had been ritually captured (captio) by the pontifex
maximus®—she could neither become an intestate heiress nor bequeath any-
thing without drawing up a will. He could not identify the particular law that
would have been the basis for this. It was hardly a case of Labeo not being aware
of the civil law concerning Vestals. The hypothesis outlined here is that, if he
was indeed at his wits’ end, it was because he had encountered the very gap that
characterised the beginning and the end of the legal existence of a Vestal.

The following quote contains the background to what Labeo must have
known about the legal status of the virgines Vestales according to civil law:
“Now, as soon as the Vestal virgin is chosen, escorted to the House of Vesta
and delivered to the pontiffs, she immediately passes from the control of her
father without the ceremony of emancipation or loss of civil rights, and ac-
quires the right to make a will.”* From the moment that a Vestal Virgin was
captured by the pontifex maximus, who uttered a particular phrase,” then led
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her into the Atrium Vestae and passed her into the care of the priestesses—
that is, from the moment that the six- to ten-year-old girl® became a virgo
Vestalis, she immediately and without any formal emancipation rite and with-
out any limitation to her rights,” left paternal control and became able to
leave a will. This meant that the Vestal was taken out of the legal connection
with her family. The violent aspect of this process is expressed by the term
captio. The girl was wrested from her father’s control, a ritual representation
of the conflict between the state and the authority of the pater familias over
the girl.”! With the termination of a father’s authority over his daughter,” she
became a legal entity suz iurzs, and it must be added, she did not come under
the so-called guardianship of women (tutela mulierum). Whereas other Ro-
man women, from the point of view of civil law, only existed in connection
with a man,” either as a wife subject to her husband’s control, as a daughter
of a household, or as a legal entity suz suris with a guardian, this did not apply
to a Vestal. When it came to drawing up her will, she was not subject to the
restrictions otherwise imposed on testatrices by the Lex Voconia passed in
169 BC** (which stipulated that, after leaving the family union, a woman was
excluded only from active and passive intestacy), nor was she prohibited from
dispensing her own funds among living persons. As far as one can tell, the vir-
gines Vestales did indeed avail of these rights and actively participated in legal
transactions.” The income they gained from such private legal transactions
did not flow into the coffers of the college of priests of Vesta (arca).”

This unusually liberated legal status of the Vestals has to date been inter-
preted mainly as representing deliverance from male control over the female
body, which is “deeply rooted in the cultural foundations” of patriarchal soci-
eties.” It was even seen by some as a kind of legal masculinization of the Ves-
tals® or even as an expression of their “hermaphrodite nature.”” However,
both theories fail to take into account the fact that the virginity of the Vestals
was not a concept that would have even been suitable for the description of
the legal status of a man or a male priest. Vestals were not only female with
regard to their sex, but their gender role was also constructed according to the
terms of their task of guarding the state hearth.® Other authors have seen the
unlimited legal competence of a virgo Vestalis as merely a “side effect of the
act of freeing her from all masculine ownership.”®'

This view, however, does not give sufficient credit to the specifically con-
stitutional functions of the Vestals. As a status symbol, a Vestal stood for the
freedom of the res publica, particularly during the time of the (early) Republic.
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Therefore, it would not have been an option to restrict the civil rights of a
public person like a Vestal: on one hand because as a virgin she did not share
the legal infirmitas sexus of a Roman matron, and on the other hand because
as the personification of the Roman state, she could claim sovereignty and
uniqueness of position. However, if she died while still in office and she had
not otherwise willed her estate, it passed to the state.

Labeo would definitely have been aware of that, when in the text passage of
the Noctes Atticae, where Gellius dealt with the captio,”” he wondered about
the (inheritance) legal position of the virgines Vestales: “The legal principle
involved is an unsettled question.”® He must also have known that the fiscus
did not yet have the right to inherit ownerless estates (bona vacantia) at the
time of the Twelve Tables.* However, he was also aware of the fact that the
circumstances of a Vestal were not regulated by the principles of civil law at
the beginning or at the end of her existence as a virgo. Contrary to the histo-
rians Dionysius, Livius, and Plutarch, or to the poet Ovid, Labeo as a jurist
was not in a position to provide a record or a narrative interpretation of the
uniqueness of the Vestals®; he could only deduce it from the law itself. His
legal arguments ended where law ended—or began. Crucially, this applied in
the case of the Vestals.

Captio, the act that established her status as a virgin priestess, stood outside
of the law and resembled a warlike act: as taken prisoner in war (veluti bello
capta), as Gellius writes about the capture of a new virgo Vestalis.* This not
only referred to the violent extraction of the candidate from the family union.
The inauguration of each Vestal, in fact, symbolically reenacted the found-
ing of the Roman Republic. It signified the transition from a state of tyranny
before the law was introduced, to a new order that was regulated by the law.
In other words, law began with the founding of the Roman Republic. The act
itself, however, could not be grasped with legal instruments; it lay within the
sacred sphere. The situation was similar at the end of her existence as a sym-
bol of the state. As such, she was identical with the res publica. Therefore, in
the case of her (intestate) death, strictly speaking, no legal succession by way
of inheritance took place. The state did not merely fill a vacuum caused by the
legal extraction of a virgo Vestalis from her family.” It was, rather, a case of
creating a legal identity. Labeo captured the process very clearly: “One says
that her estate is drawn back to the state” (sed bona eius in publicum redigi ai-
unt). This construction was by no means a legal one, which explains why the

jurist was unable to explain it.
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I1l. THE STATUS OF THE VESTALS IN SACRAL LAW

With the creation of the Republic, the mythical narrative tradition of the
Roman historians not only saw the beginnings of a new law, the ius civile, it
also introduced a division that would be crucial to Roman society: the divi-
sion of law, religion, and politics.® This separation meant that power could
be tamed.” This was nowhere as clearly visible as in the persona of the virgo
Vestalis, where the three areas converged. On one hand it symbolized unity
in the division. As a sovereign entity crossing the boundaries between the
different areas of society, she epitomized wholeness, the Roman res publica.
On the other hand, the division and differentiation between politics, law, and
religion personified by the Vestal was illustrated by the fact that various sets of
rules applied to her, depending on which sphere she happened to be moving
in. In the political sphere, she acted as a public person and as a state symbol;
in matters of civil law, she was a person with full capacity to act; and in the
area of religion, she was integrated in the sacred order of the temple and in the
organizational structure of the Roman colleges of priests.

The six acting Vestal priestesses constituted the only female college and
were in charge of the state cult.” In a sense, they were the all-rounders among
the sacerdotes. After all, unlike the flamines, they were not responsible for the
cult of any deity, nor did they maintain the special leadership knowledge of
the pontifices.”! Within the shrine a virgo Vestalis had her duties as a priest-
ess, which included most importantly guarding the fire” and the sacra in the
temple, cleaning the aedes Vestae according to specific religious rules, making
religious agents (mola salsa,” suffimenta) and performing religious acts at pe-
riodically staged festivals.” Not a lot is known about the practical organiza-
tion of these responsibilities. It seems plausible, however, that the Vestals had
staff who helped them perform these tasks according to the instructions of the
Maiores and the high priestess (virgo Vestalis maxima).” Disciplinary powers
and the right to punish, on the other hand, were in the hands of the ponzifex
maximus. It was his task to punish Vestals by whipping (castigazio) if their du-
ties were neglected, for instance, in the event of the fire being extinguished”
or if anything happened that would violate the shrine of the goddess.”

The sacral jurisdiction retained by the pontifex maximus over a neglectful
Vestal was likened by Theodor Mommsen to the function of the pater familias
as the domestic judge over his daughter,” and described the relationship be-
tween a Vestal and the state as having been identical with the guardianship
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of a husband over a wife in a manus-free marriage.” This view, however, not
only negates her status as a virgin—which according to civil law was not, in
fact, subject to the tutela®—Dbut also incorrectly mixes the spheres of civil and
sacral law of the Vestals. Certain authors have more recently made similar
statements, for instance: “On the other hand, Vestals were subject to the juris-
diction of the pontifex maximus. This relationship of power, unique in Roman
sacral law, broke the much-praised [civil-law] privileges.”®" This, however,
is incorrect. After all, the sovereign status of a Vestal Virgin in private legal
relations was a consequence of her constitutional and political function, and
thus actually independent of her sacral religious links. The outside world did
not encroach on the aedes Vestae. The fact that hierarchies existed within the
sacred realm and that there were legal penalties for breaches of the sacral du-
ties did not diminish a Vestal’s sovereign position in the secular world.

The only trait that had an impact in law, politics, and religion and that al-
lowed a Vestal to move freely among those spheres, again, was her virginity.
An example may serve to illustrate this: Plutarch recounts an incident where
a man who had been condemned to death was pardoned because he coinci-
dentally encountered a Vestal Virgin on the way to his place of execution.”
This is an example of the powerful magical religious aura of a virgo Vestalis
impacting the secular legal sphere. However, the pardon itself was not an
act of jurisdiction but a phenomenon that occurred outside the law. The fact
that she could suspend the law is best explained by the “unexploited life-

giving powers”®

of a virgo. Her virginity created structural linkages among
the religious, political, and legal spheres. This brings us back to the central
issue: the untouched body of a Vestal represented the Roman res publica in

its entirety.

IV. THE STATUS OF THE VESTALS
IN CONSTITUTIONAL LAW

A. The Virgo Vestalis as the Embodiment of the Res Publica

The Vestals represented the living Roman Republic. Their inauguration into
the cult of Vesta, the captio, was a mythical and ritual process, both violent and
sovereign, allowing the res publica to experience an immaculate new begin-
ning. In reality, this was a reinterpretation of a cult that was much older than

the Republic.* In fact, the Zex Papia, a law dating from the third century Bc,
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originally decreed that a new virgo Vestalis had to be chosen by lot at an infor-
mal people’s assembly (contio) from a group of twenty virgins who had to be
healthy and have come from families of high social standing.*” Because of a
latent lack of candidates—it meant the loss of a daughter that may otherwise
have been useful in the political marriage market**—it was later deemed suffi-
cient to have only one suitable candidate.” The captio executed by the pontifex
maximus always followed the draw described® and symbolized on a ritual
level the break in the continuity of the institution. It was a creative act divid-
ing time into a before and after, which repeated itself with each new capture
of a Vestal and, with this ritual perpetuation, contributed to the promotion of
identity and collective self-assurance of the Roman czvitas.”

By means of this Mythomotorik (which may be translated as “the dynam-
ics of myth”)”, a Vestal was turned in the cultural minds of the Romans into
the embodiment of the res publica. She was already bound to this symbolic
function by the words uttered by the pontifex maximus during the captio: “1
take thee, Amata, as one who has fulfilled all the legal requirements, to be
priestess of Vesta, to perform the rites which it is lawful for a Vestal to per-
form for the Roman people, the Quirites.””" According to this, she had to
perform the sacred acts (sacra) following the regulations (zus) as stipulated
in the so-called optima lex, which outlined her duties. Following her capzio,
which had occurred outside the law, the state religious tasks of a virgo Vestalis
were regulated by (constitutional) law. Therefore, her duties were not con-
fined exclusively to the religious sphere (fas). At the same time, the use of the
term optima lex, which also appeared in the election phrases of the republican
magistrates,” referred to the exceptional legal status of a Vestal. She had dual
status because she acted in the boundary between constitutional and religious
law.” In her sacral acts, she also always represented the entire Roman people.
She thus became something akin to a totem of Rome.”

From the point of view of symbolism, Vestal Virgins dialectically corre-
sponded with another female totem of Ancient Rome. I am referring to Lu-
cretia, who was raped by Sextus Tarquinius, one of the sons of the last Ro-
man king, and subsequently committed suicide, thereby clearing the way for
a political and legal new beginning in the form of the Roman Republic. The
historians Dionysius of Halicarnassus and Livius told the story of Lucretia as
well as that of the origins of the Roman Republic. Fégen was the most recent
scholar to interpret the sacrifice of Lucretia as a sovereign act by a legally

innocent fallen woman who, with her act of atonement, eliminated her own
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defilement. At the same time, however, her violated body also stood for the
tyranny of the kings.” Lucretia, of course, was not a virgin. She was the wife
of Collatinus. The chastity of a Roman matron was somewhat different from
virginal purity. As a matron Lucretia’s body was “owned” by her husband,
as was the Roman regnum by its king. But the emerging republic was con-
structed as something new, pure and independent, and therefore could not be
possessed by anybody. It had to be symbolized by a virgin.

On one hand we encounter a dead matron representing the expired barbar-
ianism of the Roman regnum. On the other hand we see six virgines Vestales,
each of whom individually embodies the unity of the living Roman Republic

as an institution’

and who, like the Republic, are called upon to stand for law
and civilization per se. The fates of Lucretia and the Vestal virgins overlap in
the death of the former and the captio of the latter, which is similar to her re-
birth as a priestess. The suicide of one and the violent capture and installation
of the other were sovereign acts outside the law that facilitated the break, the
transition from one form of government to another in the cultural memory of
the Romans. At the same time, both female figures, Lucretia and the Vestals,

guaranteed continuity in their existence as matron and virgin.

B. Incestus of the Vestals Disrupting the State
and Religious Order

1. The Elements of the Offense of Incestus Like the monarchy, it was
also possible for the Republic to fall by a Vestal, who represented the Repub-
lic, losing her virginity. The crucial factor was neither the physical process of
defloration” nor the offense of an involuntary loss as in the rape of Lucretia.”®
The offense of incestus, rather, was simply based on the concept of unchastity
(incastus), that is, the voluntary surrender of her position as a virgo by becom-
ing sexually active.” It did not refer to familial sexual activity. /ncestus was a
religious capital offense (crimen incesti), which involved ritual impurity as a
breach of ius sacrum." By committing the offense, a Vestal lost her religious
qualification because she was considered to have desecrated the cult and dis-
rupted the sacred order, the pax deorum, which according to tradition Vesta
herself had once called upon her brother Jupiter, the most powerful god, to
keep. That could only mean one thing: La vestale incesta n’était plus tout a fait
une vestale, “The Vestal Virgin who became unchaste was by no means a Ves-

tal Virgin anymore.”'"!
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It was a similar situation from the point of view of constitutional law. An
unchaste Vestal not only ceased to be a symbol of the Roman Republic, her
impure state actually placed the Republic in great danger. A Vestal’s virginity
was a kind of insurance guaranteeing the welfare of the state.'” The opposite
conclusion could also be drawn: if the res publica was prospering, which in
Rome mainly meant military success, it was a sure sign that the Vestals were
chaste and were performing their religious tasks correctly. This link also re-
mained valid during the Principate. It is illustrated by a famous incident de-
scribed in the letters of Pliny the Younger, where the Vestal Cornelia, found
guilty of incestus in absentia and without a hearing by the Emperor and pon-
tifex maximus Domitian, protested against her arrest: “How can Caesar think
me guilty of incest [unchastity], when he has conquered and triumphed after
my hands have performed the sacred rites?”'” Her defense, which referred
to the military successes of the emperor, did not work for her. As Pliny re-
counted immediately thereafter, she was subjected to the procedure intended
for unchaste Vestals: she was buried alive.'™

The function of this procedure is briefly outlined here'™: One must take
into account the unsettling disorder of the constitutional order, which had
to be reinstated thus. Equal to the profound disruption of religious life, the
unchastity of a Vestal also plunged the constitutional sphere into chaos. This
meant nothing less than a backward slide into the barbarianism of the Ro-
man Kings and the complete loss of civilized order, where law, religion, and
politics were no longer separated from each other like they had been when
the Vestal’s virginity had still been intact. It was this separation, after all, that
a Vestal and her virgin body stood for.'” Therefore, her unchastity touched
upon a taboo."” The loss of virginity violated the very incestus ban, which was
seen as literally constituting the transition from the natural state to the civi-
lized state.'” The fact that the Vestal voluntarily gave up her status as a virgo
on a constitutional level fulfilled the concept of treason against Rome. This
fact alone constitutes the criminal content of her incestus.'” The idea voiced

110

in the past by various scholars'" that the unchastity of a Vestal simultaneously

constituted the offense of secular incestus is not convincing because the inces-

111

tus of a Vestal was tried by the College of Pontiffs'" and not by the comitia,

which would usually have been in charge of such offenses.'

2. Proceedings Against an Unchaste Vestal The incestus of a virgo
Vestalis did not come under the jurisdiction of the Roman res publica,'” first
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because it was a “religious offence of endangerment” and second because the
state could hardly sit in judgement of its own symbol."* In other words: “She
transcended the status of a czvis as long as she was a Vestal.”'"” The College
of Pontiffs was in charge, presided over by the pontifex maximus acting as
a “judge and arbiter of things divine and human” (iudex atque arbiter rerum
divinarum humanarumgque)."® He was not bound by the same restrictions that
applied when a Vestal was dealt with by a panel of judges of the res publica."”
However, the proceedings were not merely religiously motivated; in other
words, it was not an examination of portents (procuratio prodigiorum)."™ It is
quite likely that the unchastity of a Vestal was seen by her contemporaries
as a perverted or even monstrous phenomenon.'” However, the crimen in-
cesti itself was not a true prodigium but rather a calamity that was announced
by bad omens.'” Moreover, prodigia were examined by the decemviri and the
haruspices,'”" whereas the incestus of a Vestal Virgin was always dealt with
solely by the College of Pontiffs. After all, prodigia were disposed of outside
the city limits or by sewing them into a sack that was thrown into the sea.'”
Unlike an unchaste Vestal, they were never buried within the boundaries of
Rome.'”

The proceedings before the College of Pontiffs was as ambivalent from a
legal point of view as its subject, the incestus of a virgo Vestalis. On one hand it
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had the features of a procédure de droit public™ such as the fact that the priests

ordered the cessation of the duties of the Vestal concerned during the course

of the trial (sacris abstinere),'”

that the trial was held in the presence of the
Vestal, and that she was usually granted the right to be heard."*® The sources
also mention lawyers acting for the accused.'” Finally, the pontifices appear
to have tried the cases as a truly collegial panel of judges.'” Their decisions
were supported by all the priests involved and announced in the name of the
entire panel.'”

On the other hand, the proceedings were also accredited with magical re-
ligious elements. Historians recount incidents reminiscent of the concept of
trial by ordeal: for instance, in the case of Aemilia, a Vestal accused of zncestus,
who was said to have reignited the flame in the aedes Vestae by saying a prayer
to the goddess and then simply placing her veil on the altar™; or when the
accused Tuccia was exonerated by submerging a sieve in the River Tiber and
bringing it back to the shrine of the goddess without having lost any of the
water"'; or when the virgo Claudia was exculpated by freeing a ship that had

run aground on a sandbank by saying a prayer and then using only her belt to
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haul the ship back to open water."” It is quite obvious that these events did not
actually take place as they were conveyed. They are, however, indicative of
the latent presence of the supernatural in the proceedings. The Vestals were

believed to have the power, based on their own magical religious aura," t

o
exonerate themselves from the accusation of having committed zncestus. The
exculpation was achieved by the very powers ascribed to a virgin.

The incestus proceedings took place not only d /a frontiére du tus publicum et
du ius sacrum (on the edge of public law and sacral law)," but also on the big-
ger stage of the res publica.'” Their political dimension has been quite exten-
sively researched."® The breaches committed by Vestals were tried at times of

17 and from within."® Basic societal issues were raised

crisis both from without
and power struggles among the ruling families were decided during these
trials.”” In cases where a settlement could be reached on another level, a Vestal
could sometimes be “acquitted.”'* If no agreement was reached, the incestus
proceedings turned into societal and political points of culmination that ended
with the conviction of a Vestal, providing a release for the community."*! The
virgo incesta was symbolically charged with breaching the religious and con-
stitutional order, so that it could be restored by her “sacrifice.”'* Finally, in a
patriarchal society such as the Roman state, gender components also played
a part in such events: “As is demonstrated by the example of the worship of
Vesta, the male collective acts out its own cohesion, its ideas of integrity and
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purity on the female body.

3. The Sanctions Imposed on the Unchaste Vestal The conciliatory
act, by which civilization could be restored and the res publica could have a
new beginning in accord with the gods, was to bury the incesta alive.'* Once
again, a ritual captio took place: the fallen virgin was once again captured and
handed back to the earth, which symbolized her chthonic deity."* The point
of the procedure was not primarily punishment ( poena). The idea was, rather,
to atone for the collective misconduct of the res publica. The unchaste Vestal
was physically removed from the face of the earth by handing her back to the
earth, which had been desecrated by her behavior, as Ovid wrote: “So the un-
chaste die, being entombed in what they / Have violated: since divine Earth
and Vesta are one.”'*¢ At the same time she was erased from the collective
memory of the Romans by ordering her damnatio memoriae."

The entombment did not actually correspond with the carrying out of a
death sentence.'® The transition from life to death of the unchaste Vestal was
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not actively brought about. She was passed to the mercy of her goddess and
to the earth of her patria. This took into account her sovereign status, which
continued even after her death. In other words, she was an example of an
impure entity, whose killing would go unpunished but who could not be sac-
rificed in a religious sense (homo sacer)."” Therefore, it is unlikely that a virgo
incesta was thrown from the Tarpeian Rock, which was the usual punishment
for convicted traitors, although some scholars believe this to have been the
case.”™ This would, after all, have required someone laying a hand on her.”!
From the point of view of historical development, being buried alive, on the
other hand, is more closely related to the sanction imposed on another breach
of taboo, parricide (parricidium). The punishment of the culleus clearly had
the same function as being buried alive, “to remove all trace of an unholy and

polluting object.”’

Both life and death of a virgo Vestalis represented the precarious state of the
res publica, even of Roman civilization as a whole. The separation of law,
religion, and politics guaranteed the lasting success of the Roman political
system. However, inherent components were also the constant threat of col-
lapse of the constitutional order and the backward slide into the tyrannical
past. Vestal Virgins stood at the boundary between chaos and order. Or, in
the words of Mary Beard: “The Vestals ask us to ask what it is to be Roman,

what Rome is.””
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