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Introduction to EU Law – Selected Cases

Cases 3
Education Cases: Commission/Austria, Bidar, Kranemann
Access to education in another Member State - Access to benefits in relation to education

Tasks:

a) Please read the ‘Legal framework’ or ‘Legal Background’ and ‘questions referred’ sections of the judgments ONLY. Prepare a summary.
b) Identify the relevant issues of Community law and develop your own legal position.
c) Read the rest of each judgment, compare it with your own findings, and give a critical assessment of the judgment.
JUDGMENT OF THE COURT (Second Chamber)

7 July 2005

(Failure of a Member State to fulfil obligations – Articles 12 EC, 149 EC and 150 EC – Conditions of access to university education – Discrimination)

In Case C-147/03,

ACTION under Article 226 EC for failure to fulfil obligations, brought on 31 March 2003,

Commission of the European Communities, represented by W. Bogensberger and D. Martin, acting as Agents, with an address for service in Luxembourg,

applicant,

supported by

Republic of Finland, represented by A. Guimaraes-Purokoski and T. Pynnä, acting as Agents, with an address for service in Luxembourg,

intervener,

v

Republic of Austria, represented by H. Dossi and E. Riedl, acting as Agents, assisted by C. Ruhs and H. Kasparovsky, with an address for service in Luxembourg,

defendant,

 THE COURT (Second Chamber),

composed of R. Silva de Lapuerta, President of the Fifth Chamber acting for the President of the Second Chamber, C. Gulmann, J. Makarczyk (Rapporteur), P. Kūris and J. Klučka, Judges,

Advocate General: F.G. Jacobs,

Registrar: M.-F. Contet, Principal Administrator,

having regard to the written procedure and further to the hearing on 25 November 2004,

after hearing the Opinion of the Advocate General at the sitting on 20 January 2005,

gives the following

Judgment
1       By its application, the Commission of the European Communities is seeking a declaration from the Court that, by failing to take the necessary measures to ensure that holders of secondary education diplomas awarded in other Member States can gain access to higher and university education organised by it under the same conditions as holders of secondary education diplomas awarded in Austria, the Republic of Austria has failed to fulfil its obligations under Articles 12 EC, 149 EC and 150 EC.

 The legal framework
 Community legislation
2       Article 3(1) EC provides: 
‘For the purposes set out in Article 2, the activities of the Community shall include, as provided in this Treaty and in accordance with the timetable set out therein: …

(q)      a contribution to education and training of quality and to the flowering of the cultures of the Member States’.

3       The first paragraph of Article 12 EC provides: 
‘Within the scope of application of this Treaty, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited.’

4       According to Article 149 EC: 
‘1.      The Community shall contribute to the development of quality education by encouraging cooperation between Member States and, if necessary, by supporting and supplementing their action, while fully respecting the responsibility of the Member States for the content of teaching and the organisation of education systems and their cultural and linguistic diversity.

2.      Community action shall be aimed at: …

–      encouraging mobility of students and teachers, inter alia by encouraging the academic recognition of diplomas and periods of study; …

3.      The Community and the Member States shall foster cooperation with third countries and the competent international organisations in the field of education, in particular the Council of Europe. …’

5       Finally, under Article 150 EC:

‘1.      The Community shall implement a vocational training policy which shall support and supplement the action of the Member States, while fully respecting the responsibility of the Member States for the content and organisation of vocational training

2.      Community action shall aim to: …

–       facilitate access to vocational training and encourage mobility of instructors and trainees and particularly young people …’ 
 National legislation 
6       Paragraph 36 of the Law on University Studies, (Universitäts-Studiengesetz, ‘the UniStG’), entitled ‘university entrance qualification’ (Besondere Universitätsreife), provides: 
‘(1)      In addition to possession of a general university entrance qualification, students must demonstrate that they meet the specific entrance requirements for the relevant course of study, including entitlement to immediate admission, applicable in the State which issued the general qualification. 
(2)      Where the university entrance qualification was issued in Austria, that means passes in the additional papers prescribed for admission to the relevant course of study in the Universitätsberechtigungsverordnung [University Entrance Regulation]. 
(3)      If the course of study for which the student is applying in Austria is not offered in the State which issued the qualification, he or she must meet the entrance requirements for a course of study which is offered in that State and which is as closely related as possible to the course applied for in Austria. 
(4)      The Federal Minister may by regulation designate groups of persons whose university entrance qualification is to be regarded, by reason of their close personal ties with Austria or their activity on behalf of the Republic of Austria, as issued in Austria for the purposes of establishing possession of the specific university entrance requirements. 
(5)      On the basis of the certificate produced in order to demonstrate possession of a general university entrance qualification, the principal of the university shall determine whether the student meets the specific entrance requirements for the course of study chosen.’ 
 Pre-litigation procedure 
7       On 9 November 1999 the Commission sent to the Republic of Austria a letter of formal notice by which it claimed that Paragraph 36 of the UniStG infringes Articles 12 EC, 149 EC and 150 EC. It requested the Republic of Austria to submit its observations within two months. 
8       By letter of 3 January 2000 the Republic of Austria replied to that letter of formal notice. 
9       On 29 January 2001 the Commission sent a supplementary letter of formal notice to the Austrian authorities, to which those authorities replied by letter of 3 April 2001. 
10     Since it was not satisfied by the replies submitted by the Republic of Austria, the Commission sent it a reasoned opinion on 17 January 2002, calling on it to adopt within two months of the date of notification of that opinion the measures necessary to ensure that holders of secondary education diplomas awarded in other Member States can gain access to Austrian higher or university education under the same conditions as holders of secondary education diplomas awarded in Austria.

11     Finding the Austrian Government’s reply of 22 March 2002 unsatisfactory, the Commission brought the present action. 
12     By order of the President of the Court of 17 September 2003, the Republic of Finland was granted leave to intervene in this case in support of the form of order sought by the Commission. 
 The application to reopen the oral procedure
… 
 Admissibility 
 Arguments of the parties
18     The Republic of Austria contends that the action is inadmissible on the ground that the Commission altered the subject-matter of the procedure between the pre-litigation phase and this action. Thus, the Commission submitted in its application that the proceedings do not concern the academic recognition of secondary education diplomas as carried out by the Austrian authorities, whereas in the reasoned opinion it defined the subject-matter of the procedure as being ‘whether the Austrian rules governing the academic recognition of diplomas awarded in other Member States and the access by holders of those diplomas to higher education are compatible with Community law’. 
19     In the alternative, the Republic of Austria contends that the plea relating to the regulatory power of the Austrian authorities under Paragraph 36(4) of the UniStG is inadmissible on the ground that the Commission puts forward, in its application and for the first time, a set of arguments in that regard. 
20     In response, the Commission submits that the subject-matter of the procedure initiated against the Republic of Austria has remained identical between the pre-litigation phase and this action. It notes in particular that, in the supplementary letter of formal notice which it sent to the Republic of Austria, it stated that the subject-matter of the procedure concerned only the compatibility of Austrian legislation with the EC Treaty as regards access to higher education by holders of general university entrance qualifications awarded in other Member States, to the exclusion of the academic recognition of diplomas. 
21     As regards Paragraph 36(4) of the UniStG, the Commission states that it did not intend to put forward a new complaint. It sought merely to bring to the Court’s attention the fact that that provision, which introduced indirect discrimination against nationals of other Member States, has replaced a similar provision which gave rise to direct discrimination based on nationality. In so doing, the Commission did not put forward a new complaint, but merely illustrated the fact that, while it accepts the Republic of Austria’s argument that Paragraph 36 of the UniStG does not give rise to direct discrimination, it none the less constitutes a covert form of discrimination. 
 Findings of the Court
22     It is settled case-law that the purpose of the pre-litigation procedure is to give the Member State concerned an opportunity, on the one hand, to comply with its obligations under Community law and, on the other, to avail itself of its right to defend itself against the charges formulated by the Commission (see, in particular, Case C-152/98 Commission v Netherlands [2001] ECR I-3463, paragraph 23; Case C-439/99 Commission v Italy [2002] ECR I-305, paragraph 10, and Case C‑185/00 Commission v Finland [2003] ECR I-14189, paragraph 79). 
23     Accordingly, the letter of formal notice from the Commission to the Member State concerned and then the reasoned opinion issued by it delimit the subject-matter of the dispute, so that it cannot thereafter be extended. Consequently, the reasoned opinion and the application must be based on the same complaints (see, in particular, Case C-191/95 Commission v Germany [1998] ECR I-5449, paragraph 55; Case C-139/00 Commission v Spain [2002] ECR I-6407, paragraph 18, and Commission v Finland, cited above, paragraph 80). 
24     However, that requirement cannot be stretched so far as to mean that in every case the statement of the complaints set out in the letter of formal notice, the wording of the reasoned opinion and the form of order sought in the application must be exactly the same, provided that the subject-matter of the proceedings as defined in the reasoned opinion has not been extended or altered (see, in particular, the judgments cited above in Commission v Germany, paragraph 56, Commission v Spain, paragraph 19, and Commission v Finland, paragraph 81). 
25     In the present case, the Commission did not alter the subject-matter of the dispute between the pre-litigation and judicial phases. In its application, the Commission formulated complaints and pleas in law identical to those referred to in the two letters of formal notice and the reasoned opinion. The Republic of Austria was thus duly informed of the nature of the infringement of Community law alleged by the Commission and, in particular, the indirectly discriminatory nature of the national provision in question, which related therefore to the conditions of access to the Austrian higher and university education system for students holding secondary education diplomas from other Member States.

26     With regard to the objection relating to Paragraph 36(4) of the UniStG, the Commission has clearly stated that it mentioned it only for the purposes of illustrating the fact that that subparagraph had replaced a similar provision which was directly discriminatory. It is not therefore a new complaint. 
27     Accordingly, the Commission has not altered or extended the subject-matter of the dispute in its application and the action is admissible. 
 Substance
 The scope of Community law 
 Arguments of the parties

28     The Commission is of the opinion that the discrimination contained in Paragraph 36 of the UniStG relates solely to the conditions of access to Austrian higher or university education, a matter which, in its view, falls within the material scope of the Treaty. 
29     The Republic of Finland also takes the view, like the Commission, that the action relates solely to the conditions of admission to Austrian higher education of holders of diplomas awarded in another Member State, and that it does not affect the question of the academic recognition of diplomas. 
30     The Republic of Austria asserts that Paragraph 36 of the UniStG governs the recognition of secondary education diplomas for the purpose of gaining access to Austrian universities. However, it submits that the academic recognition of diplomas for the purpose of commencing or pursuing higher education or other training does not fall within the scope of the Treaty. 
 Findings of the Court

31     Under the first paragraph of Article 12 EC, within the scope of application of the Treaty, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality is to be prohibited. 
32     As the Court has already held in paragraph 25 of Case 293/83 Gravier [1985] ECR 593, the conditions of access to vocational training fall within the scope of the Treaty (see also Case C-65/03 Commission v Belgium [2004] ECR I-6427, paragraph 25). 
33     It also follows from the case-law that both higher education and university education constitute vocational training (see Case 24/86 Blaizot [1988] ECR 379, paragraphs 15 to 20, and Case 42/87 Commission v Belgium [1988] ECR 5445, paragraphs 7 and 8). 
34     In the present case, Paragraph 36 of the UniStG lays down the conditions governing access to higher or university education in Austria. In that connection, it provides that, in addition to satisfying the general requirements for access to higher or university studies, holders of general university entrance qualifications awarded in other Member States must prove that they meet the specific requirements governing access to the chosen course, which are laid down by the State which issued those qualifications and give entitlement to direct admission to those studies. 
35     In those circumstances, the provision at issue must be examined in the light of the Treaty and, in particular, in the light of the principle of non-discrimination on the grounds of nationality contained in Article 12 EC. 
 The plea alleging infringement of Community law 
 Arguments of the parties

36     The Commission asserts that the right to equal treatment laid down by Article 12 EC necessarily includes the right for holders of diplomas awarded in another Member State, once their diploma is deemed to be equivalent, not to be made subject to conditions which are not imposed on students who have obtained their diploma in Austria for the purpose of gaining access to the same Austrian higher or university education course. Otherwise, that article would be deprived of all useful effect. 
37     Pursuant to Paragraph 36 of the UniStG, access by holders of diplomas awarded in another Member State to certain Austrian higher or university education courses is made subject to a condition to which holders of general university entrance qualifications awarded in Austria are not subject. 
38     The Commission submits that that condition constitutes indirect discrimination since, although Austrian nationals who have obtained a diploma in another Member State are also subject to that same condition, it affects nationals from other Member States more than Austrian nationals. 
39     The Republic of Finland takes the view, like the Commission, that the condition laid down in Paragraph 36 of the UniStG, which does not concern holders of Austrian secondary education diplomas, is contrary to Community law, in particular to Article 12 EC. 
40     The Republic of Austria disputes the Commission’s analysis according to which access to higher education is subject in Austria to a two-stage procedure consisting of, first, recognition on an equal basis of diplomas awarded on completion of secondary studies and, second, verification of other conditions. Admission to Austrian universities is, in reality, subject to proof of general aptitude and of specific aptitude for university studies and no condition other than academic recognition of the qualification giving access to university studies is required. 
 Findings of the Court

41     According to settled case-law, the principle of equal treatment prohibits not only overt discrimination based on nationality but also all covert forms of discrimination which, by applying other distinguishing criteria, lead in fact to the same result (see, in particular, Case 152/73 Sotgiu [1974] ECR 153, paragraph 11; Case C-65/03 Commission v Belgium, cited above, paragraph 28, and Case C-209/03 Bidar [2005] ECR I-0000, paragraph 51). 
42     In the present case, the national legislation in question provides that students who have obtained their secondary education diploma in a Member State other than the Republic of Austria and who wish to pursue their higher or university studies in a given area of Austrian education must not only produce that diploma, but also prove that they fulfil the conditions of access to higher or university studies in the State where they obtained their diploma, such as, in particular, success in an entrance examination or obtaining a sufficient grade to be included in the numerus clausus. 
43     It appears therefore that Paragraph 36 of the UniStG introduces not only differential treatment to the detriment of students who have obtained their secondary education diplomas in a Member State other than the Republic of Austria, but also between those same students according to the Member State in which they obtained their secondary education diploma. 
44     The opportunities offered by the Treaty relating to free movement are not fully effective if a person is penalised merely for using them. That consideration is particularly important in the field of education in view of the aims pursued by Article 3(1)(q) EC and the second indent of Article 149(2) EC, namely encouraging mobility of students and teachers (see Case C-224/98 D’Hoop [2002] ECR I-6191, paragraphs 30 to 32). 
45     Case-law has moreover established that Union citizenship is destined to be the fundamental status of nationals of the Member States, enabling those who find themselves in the same situation to enjoy the same treatment in law irrespective of their nationality, subject to such exceptions as are expressly provided for (Case C-184/99 Grzelczyk [2001] ECR I-6193, paragraph 31, and D’Hoop, cited above, paragraph 28).

46     Thus, the legislation in question places holders of secondary education diplomas awarded in a Member State other than the Republic of Austria at a disadvantage, since they cannot gain access to Austrian higher education under the same conditions as holders of the equivalent Austrian diploma. 
47     Thus, although Paragraph 36 of the UniStG applies without distinction to all students, it is liable to have a greater effect on nationals of other Member States than on Austrian nationals, and therefore the difference in treatment introduced by that provision results in indirect discrimination. 
48     Consequently, the differential treatment in question could be justified only if it were based on objective considerations independent of the nationality of the persons concerned and were proportionate to the legitimate aim of the national provisions (Case C-274/96 Bickel and Franz [1998] ECR I-7637, paragraph 27, and D’Hoop, cited above, paragraph 36).

 Justification of discrimination 
 Arguments of the parties

–       Justification based on safeguarding the homogeneity of the Austrian higher or university education system 
49     The Republic of Austria submits that justification of unequal treatment falling within the scope of Article 12 EC is not limited to grounds of public policy, public security and public health, and that, according to settled case-law, it is possible to justify discrimination based on nationality in cases of indirect discrimination. 
50     The Republic of Austria invokes, in that regard, the safeguarding of the homogeneity of the Austrian education system. Relying by analogy on the case-law of the Court, it submits that, if the rights available in the country of origin are not taken into consideration, it can expect a large number of holders of diplomas awarded in other Member States to try to attend university and higher education courses in Austria and that that situation would cause structural, staffing and financial problems (see Case C-158/96 Kohll [1998] ECR I-1931, paragraph 41, and Case C-368/98 Vanbraekel and Others [2001] ECR I-5363, paragraph 47). 
51     The Commission submits that it follows from the case-law of the Court, in particular from Case 15/69 Ugliola [1969] ECR 363 and Case C-484/93 Svensson and Gustavsson [1995] ECR I-3955, that a discriminatory measure may be justified only on the exceptional grounds expressly provided for in the Treaty, namely public policy, public security and public health. However, no ground of that type has been put forward by the Republic of Austria. 
52     In addition, to concede that the Austrian legislation may be justified by grounds other than those expressly provided for by the Treaty would render meaningless, according to the Commission, the concept of indirect discrimination as it results from Sotgiu, cited above, that is discrimination which, although based on an apparently neutral criterion, in fact leads to the same result as discrimination on the grounds of nationality. 
53     Moreover, the Commission claims that in any event Paragraph 36 of the UniStG infringes the principle of proportionality. 
–       Justification based on preventing abuse of Community law 
54     The Republic of Austria points out that, in Case 115/78 Knoors [1979] ECR 399 and Case C-61/89 Bouchoucha [1990] ECR I-3551, the Court recognised the legitimate interest that a Member State may have in preventing certain of its nationals, by means of facilities created under the Treaty, from improperly evading the application of their national legislation as regards training for a trade or profession and that Community law does not allow national legislation to be circumvented in that area. 
55     In response, the Commission points out that in Case C-436/00 X and Y [2002] ECR I-10829, the Court found that whether there is abuse or fraudulent conduct must be examined individually on a case-by-case basis and should be based on objective evidence, and that the mere fact of exercising the right to freedom of movement cannot be regarded as an abuse (Case C-212/97 Centros [1999] ECR I-1459). 
–       Justification based on international conventions 
56     The Republic of Austria contends that Paragraph 36 of the UniStG complies with conventions concluded within the framework of the Council of Europe, in this case that of 11 December 1953 on the equivalence of diplomas leading to admission to universities (European Treaties Series, No 15, ‘the 1953 Convention’), and that of 11 April 1997 on the recognition of qualifications concerning higher education in the European Region (European Treaties Series, No 165, ‘the 1997 Convention’). 
57     The Commission points out that, under Article 307 EC, the rights and obligations arising from agreements concluded between one or more Member States and one or more third countries before the accession of a Member State are not affected by the provisions of the Treaty. However, to the extent that such agreements are not compatible with the Treaty, the Member State or States concerned must take all appropriate steps to eliminate the incompatibilities established. 
58     It also draws attention to the settled case-law of the Court, according to which whilst Article 307 EC allows Member States to honour obligations owed to non-member States under international agreements preceding the Treaty, it does not authorise them to exercise rights under such agreements in intra-Community relations (Case C-473/93 Commission v Luxembourg [1996] ECR I-3207, paragraph 40). 
59     Consequently, according to the Commission, the Republic of Austria may not rely on the 1953 Convention. Nor may the 1997 Convention be relied on, since it was concluded after the accession of the Republic of Austria. 
 Findings of the Court

–       Justification based on safeguarding the homogeneity of the Austrian higher or university education system

60     It must be borne in mind, as found in paragraph 47 of this judgment, that Paragraph 36 of the UniStG gives rise to indirect discrimination, since it is liable to affect students from other Member States more than Austrian students. Furthermore, it emerged from the hearing before the Court that the Austrian legislation aims to restrict access to Austrian universities for holders of diplomas awarded in other Member States. 
61     As the Advocate General points out in point 52 of his Opinion, excessive demand for access to specific courses could be met by the adoption of specific non-discriminatory measures such as the establishment of an entry examination or the requirement of a minimum grade; thus Article 12 EC would be complied with. 
62     Furthermore, it must be observed that the risks alleged by the Republic of Austria are not exclusive to its higher or university education system but have been and are suffered by other Member States. Among those Member States is the Kingdom of Belgium, which had introduced similar restrictions, which were held to be incompatible with the requirements of Community law (see Case C-65/03 Commission v Belgium, cited above). 
63     Moreover, it is for the national authorities which invoke a derogation from the fundamental principle of freedom of movement for persons to show in each individual case that their rules are necessary and proportionate to attain the aim pursued. The reasons which may be invoked by a Member State by way of justification must be accompanied by an analysis of the appropriateness and proportionality of the restrictive measure adopted by that State and specific evidence substantiating its arguments (see, to that effect, Case C-42/02 Lindman [2003] ECR I-13519, paragraph 25, and Case C-8/02 Leichtle [2004] ECR I-2641, paragraph 45).

64     In the present case, the Republic of Austria simply maintained at the hearing that the number of students registering for courses in medicine could be five times the number of available places, which would pose a risk to the financial equilibrium of the Austrian higher education system and, consequently, to its very existence. 
65     It must be pointed out that no estimates relating to other courses have been submitted to the Court and that the Republic of Austria has conceded that it does not have any figures in that connection. Moreover, the Austrian authorities have accepted that the national legislation in question is essentially preventive in nature. 
66     Consequently, it must be held that the Republic of Austria has failed to demonstrate that, in the absence of Paragraph 36 of the UnistG, the existence of the Austrian education system in general and the safeguarding of the homogeneity of higher education in particular would be jeopardised. The legislation in question is therefore incompatible with the objectives of the Treaty. 
–       Justification based on preventing abuse of Community law 
67     Second, the Austrian Government has put forward a justification alleging that it is necessary for Member States to prevent abuse of Community law and drawing attention to the legitimate interest that a Member State may have in preventing certain of its nationals, by means of facilities created under the Treaty, from improperly evading the application of their national legislation as regards training for a trade or profession. 
68     According to case-law, whether there is abuse or fraudulent conduct must be examined individually on a case-by-case basis and must be based on objective evidence (see Centros, paragraphs 24 and 25, and X and Y, paragraphs 42 and 43). 
69     It must also be borne in mind that Article 149(2) EC, second indent, expressly provides that Community action is to be aimed at encouraging mobility of students and teachers, inter alia by encouraging the academic recognition of diplomas and periods of study. Moreover, Article 150(2) EC, third indent, provides that Community action is to aim to facilitate access to vocational training and encourage mobility of instructors and trainees and particularly young people. 
70     In this case, it need merely be observed that the possibility for a student from the European Union, who has obtained his secondary education diploma in a Member State other than Austria, to gain access to Austrian higher or university education under the same conditions as holders of diplomas awarded in Austria constitutes the very essence of the principle of freedom of movement for students guaranteed by the Treaty, and cannot therefore of itself constitute an abuse of that right. 
–       Justification based on international conventions 
71     The Republic of Austria submits, third, that Paragraph 36 of the UniStG complies with the 1953 and 1997 Conventions. 
72     In that regard, it must be held that, according to Article 307 EC, the rights and obligations arising from agreements concluded for acceding States, before the date of their accession, between one or more Member States on the one hand, and one or more third countries on the other, are not affected by the provisions of the Treaty. However, and to the extent that such agreements are not compatible with the Treaty, the Member State or States concerned must take all appropriate steps to eliminate the incompatibilities established. 
73     It is settled case-law that, whilst Article 307 EC allows Member States to honour obligations owed to non-member States under international agreements preceding the Treaty, it does not authorise them to exercise rights under such agreements in intra-Community relations (see, in particular, Commission v Luxembourg, cited above, paragraph 40, and Case C-203/03 Commission v Austria [2005] ECR I‑0000, paragraphs 57 to 59). 
74     Consequently, the Republic of Austria may not invoke by way of justification either the 1953 Convention or a fortiori the 1997 Convention, which was concluded after the Republic of Austria acceded to the Union. 
75     Having regard to the foregoing considerations, it must be held that, by failing to take the necessary measures to ensure that holders of secondary education diplomas awarded in other Member States can gain access to higher and university education organised by it under the same conditions as holders of secondary education diplomas awarded in Austria, the Republic of Austria has failed to fulfil its obligations under Articles 12 EC, 149 EC and 150 EC. 
 Costs
76     Article 69(2) of the Rules of Procedure provides that the unsuccessful party is to be ordered to pay the costs if they have been applied for in the successful party’s pleadings. Since the Commission has applied for costs and the Republic of Austria has been unsuccessful, the Republic of Austria must be ordered to pay the costs. 
On those grounds, the Court (Second Chamber) hereby:

1.      Declares that, by failing to take the necessary measures to ensure that holders of secondary education diplomas awarded in other Member States can gain access to higher and university education organised by it under the same conditions as holders of secondary education diplomas awarded in Austria, the Republic of Austria has failed to fulfil its obligations under Articles 12 EC, 149 EC and 150 EC; 
2.      Orders the Republic of Austria to pay the costs. 
[Signatures]

JUDGMENT OF THE COURT (Grand Chamber)
15 March 2005 
(Citizenship of the Union – Articles 12 EC and 18 EC – Assistance for students in the form of subsidised loans – Provision limiting the grant of such loans to students settled in national territory)

In Case C-209/03,

REFERENCE for a preliminary ruling under Article 234 EC from the High Court of Justice of England and Wales, Queen's Bench Division (Administrative Court), made by decision of 12 February 2003, received at the Court on 15 May 2003, in the proceedings

The Queen(on the application of Dany Bidar)
v

London Borough of Ealing,
Secretary of State for Education and Skills,
THE COURT (Grand Chamber),

composed of V. Skouris, President, P. Jann, C.W.A. Timmermans, A. Rosas, K. Lenaerts (Rapporteur) and A. Borg Barthet, Presidents of Chambers, J.‑P. Puissochet, R. Schintgen, N. Colneric, M. Ilešič, J. Malenovský, J. Klučka and U. Lõhmus, Judges,

Advocate General: L.A.Geelhoed,
Registrar: H. von Holstein, Deputy Registrar,

having regard to the written procedure and further to the hearing on 28 September 2004,

after considering the observations submitted on behalf of:

– Mr Bidar, by R. Scannell and M. Soorjoo, Barristers, and J. Luqmani, Solicitor,

– the United Kingdom Government, by R. Caudwell, acting as Agent, E. Sharpston QC and C. Lewis, Barrister, …
gives the following

Judgment

1    This reference for a preliminary ruling concerns the interpretation of the first paragraph of Article 12 EC and Article 18 EC.

2    The reference was made in the course of proceedings between Mr Bidar and the London Borough of Ealing and the Secretary of State for Education and Skills concerning the refusal of his application for a subsidised student loan to cover his maintenance costs.


Legal background
Community legislation
3    The first paragraph of Article 12 EC provides:

‘Within the scope of application of this Treaty, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited.’

4    Article 18(1) EC reads as follows:

‘Every citizen of the Union shall have the right to move and reside freely within the territory of the Member States, subject to the limitations and conditions laid down in this Treaty and by the measures adopted to give it effect.’

5    Article 149 EC provides:

‘1.    The Community shall contribute to the development of quality education by encouraging cooperation between Member States and, if necessary, by supporting and supplementing their action, while fully respecting the responsibility of the Member States for the content of teaching and the organisation of education systems and their cultural and linguistic diversity.

2.      Community action shall be aimed at:

– developing the European dimension in education, particularly through the teaching and dissemination of the languages of the Member States,

– encouraging mobility of students and teachers, by encouraging inter alia, the academic recognition of diplomas and periods of study,

– promoting cooperation between educational establishments,

– developing exchanges of information and experience on issues common to the education systems of the Member States,

– encouraging the development of youth exchanges and of exchanges of socio-educational instructors,

– encouraging the development of distance education. …

4.      In order to contribute to the achievement of the objectives referred to in this Article, the Council:

–

acting in accordance with the procedure referred to in Article 251, after consulting the Economic and Social Committee and the Committee of the Regions, shall adopt incentive measures, excluding any harmonisation of the laws and regulations of the Member States,

–

acting by a qualified majority on a proposal from the Commission, shall adopt recommendations.’

6    Council Directive 90/364/EEC of 28 June 1990 on the right of residence (OJ 1990 L 180, p. 26) provides in Article 1(1) that the Member States are to grant the right of residence to nationals of Member States who do not enjoy this right under other provisions of Community law and to members of their families, provided that they themselves and the members of their families are covered by sickness insurance in respect of all risks in the host Member State and have sufficient resources to avoid becoming a burden on that State’s social assistance system during their period of residence.

7    Under Article 3 of that directive, the right of residence is to remain for as long as the beneficiaries of that right fulfil the conditions laid down in Article 1 of the directive.

8    According to the seventh recital in the preamble to Council Directive 93/36/EEC of 29 October 1993 on the right of residence for students (OJ 1993 L 317, p. 59):

‘… in the present state of Community law, as established by the case-law of the Court of Justice, assistance granted to students, does not fall within the scope of the [EEC] Treaty within the meaning of Article 7 thereof [later Article 6 of the EC Treaty, now, after amendment, Article 12 EC]’.

9    Article 1 of that directive provides:

‘In order to lay down conditions to facilitate the exercise of the right of residence and with a view to guaranteeing access to vocational training in a non-discriminatory manner for a national of a Member State who has been accepted to attend a vocational training course in another Member State, the Member States shall recognise the right of residence for any student who is a national of a Member State and who does not enjoy that right under other provisions of Community law, and for the student’s spouse and their dependent children, where the student assures the relevant national authority, by means of a declaration or by such alternative means as the student may choose that are at least equivalent, that he has sufficient resources to avoid becoming a burden on the social assistance system of the host Member State during their period of residence, provided that the student is enrolled in a recognised educational establishment for the principal purpose of following a vocational training course there and that he is covered by sickness insurance in respect of all risks in the host Member State.’

10    Article 3 of that directive provides:

‘This Directive shall not establish any entitlement to the payment of maintenance grants by the host Member State on the part of students benefiting from the right of residence.’

11    Directives 90/364 and 93/96 were repealed with effect from 30 April 2006 by Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States (OJ 2004 L 229, p. 35), which, in accordance with Article 40, must be transposed by the Member States by 30 April 2006.

National legislation
12    In England and Wales, financial assistance for students to cover maintenance costs is, under the Education (Student Support) Regulations 2001 (‘the Student Support Regulations’), provided essentially by means of loans. 
13    Under the Student Support Regulations, students who are recipients of a loan receive 75% of the maximum amount of the loan, while the remaining 25% is granted on the basis of the financial position of the student and of his parents or partner. The loan is provided at an interest rate which is linked to the rate of inflation and is therefore below the normal rate for a commercial loan. The loan is repayable after the student completes his studies, provided that he is earning in excess of GBP 10 000. If that is the case, he pays an annual amount equivalent to 9% of the income earned above GBP 10 000, until the loan is repaid in full.

14    Under regulation 4 of the Student Support Regulations, a person is eligible for a student loan for a designated course if he falls within one of the situations mentioned in Schedule 1 to those regulations.

15    Under paragraph 1 of that schedule, a person is eligible to receive a student loan if he is settled in the United Kingdom within the meaning of the Immigration Act 1971 and meets the residence conditions referred to in paragraph 8 of the schedule, namely

(a) he is ordinarily resident in England and Wales on the first day of the first academic year of the course;

(b) he has been ordinarily resident throughout the three-year period preceding that day in the United Kingdom and Islands; and

(c) his residence in the United Kingdom and Islands has not during any part of that three-year period been wholly or mainly for the purpose of receiving full-time education.

16    As regards migrant workers and members of their families covered by Regulation (EEC) No 1612/68 of the Council of 15 October 1968 on freedom of movement for workers within the Community (OJ, English Special Edition 1968 (II), p. 475), paragraphs 4 to 6 of Schedule 1 to the Student Support Regulations do not require them to be settled in the United Kingdom and make their eligibility for a student loan subject to the same residence conditions, while considering that they satisfy the condition of ordinary residence in paragraph 8(b) of that schedule from the time when they reside in the European Economic Area.

17    Under the Immigration Act 1971 a person is settled in the United Kingdom if he is ordinarily resident there without being subject to any restriction on the period for which he may remain in the territory.

18    However, it is apparent from the case-file that under United Kingdom law a national of another Member State cannot, in his capacity as a student, obtain the status of being settled in the United Kingdom.

19    As regards tuition fees, the Student Support Regulations provide for financial support on the same conditions for nationals of the United Kingdom and those of other Member States.


The main proceedings and the questions referred for a preliminary ruling
20    In August 1998 Mr Bidar, a French national, entered the territory of the United Kingdom, accompanying his mother who was to undergo medical treatment there. It is common ground that in the United Kingdom he lived with his grandmother, as her dependant, and pursued and completed his secondary education without ever having recourse to social assistance.

21    In September 2001 he started a course in economics at University College London.

22    While Mr Bidar received assistance with respect to tuition fees, his application for financial assistance to cover his maintenance costs, in the form of a student loan, was refused on the ground that he was not settled in the United Kingdom.

23    In the proceedings brought by him against that refusal, Mr Bidar submits that, by making the grant of a student loan to a national of a Member State conditional on his being settled in the United Kingdom, the Student Support Regulations introduced discrimination prohibited under Article 12 EC. He submits, in the alternative, that, even if it were accepted that the provision of a grant falls outside the scope of the Treaty, that is not the case with an application for assistance in the form of a subsidised loan.

24    The Secretary of State for Education and Skills, who is the responsible authority for making the Student Support Regulations, contends, on the other hand, that the provision of assistance for maintenance costs, whether in the form of a grant or a loan, does not fall within the scope of Article 12 EC, as the Court acknowledged in Case 39/86 Lair [1988] ECR 3161 and Case 197/86 Brown [1988] ECR 3205. Even if such assistance were to fall within the scope of the Treaty, the conditions for granting that assistance would guarantee the existence of a direct link between the recipient of the assistance and the State which finances it.

25    The national court observes that student loans represent a cost to the State, because of the reduced rates of interest and possible problems with repayment, a cost which the Secretary of State for Education and Skills estimates at the equivalent of 50% of the amount of the loans. The average loan made to a student for the academic year 2000/01 is said to be GBP 3 155. If the 41 713 nationals of the European Union who studied in England and Wales during that year without being settled there had received student loans, the probable cost to the State would thus have been GBP 66 million.

26    According to the national court, Mr Bidar is not covered by Regulation No 1612/68 and cannot claim any right to a student loan on the basis of Directive 93/96.

27    In those circumstances, the High Court of Justice of England and Wales, Queen’s Bench Division (Administrative Court), decided to stay the proceedings and refer the following questions to the Court for a preliminary ruling:

‘1. Whether, given the decisions of the Court of Justice of the European Communities in … Lair … and … Brown … and developments in the law of the European Union, including the adoption of Article 18 EC and developments in relation to the competence of the European Union in the field of education, assistance with maintenance costs for students attending university courses, such assistance being given by way of either (a) subsidised loans or (b) grants, continues to fall outside the scope of the application of the EC Treaty for the purposes of Article 12 EC and the prohibition on discrimination on grounds of nationality?

2. If either part of question 1 is answered in the negative, and if assistance with maintenance costs for students in the form of grants or loans [does] now fall within the scope of Article 12 EC, what criteria should the national court apply in determining whether the conditions governing eligibility for such assistance are based on objectively justifiable considerations not dependent on nationality?

3. If either part of question 1 is answered in the negative, whether Article 12 EC may be relied upon to claim entitlement to assistance with maintenance costs from a date prior to the date of the judgment of the Court of Justice in the present case and, if [not], whether an exception should be made for those who initiated legal proceedings before that date?’


The questions referred for a preliminary ruling
Question 1
28    By its first question, the national court asks essentially whether, in the present state of Community law, assistance to students in higher education intended to cover their maintenance costs, in the form of a subsidised loan or a grant, falls outside the scope of the Treaty, in particular the first paragraph of Article 12 EC.

29    According to the order for reference, the claimant in the main proceedings is not covered by Regulation No 1612/68.

30    In that context, the national court wishes to know whether assistance granted to students to cover their maintenance costs is within the scope of application of the Treaty within the meaning of the first paragraph of Article 12 EC, which states that, without prejudice to any special provisions contained in the Treaty, any discrimination on grounds of nationality is prohibited within that scope of application.

31    To assess the scope of application of the Treaty within the meaning of Article 12 EC, that article must be read in conjunction with the provisions of the Treaty on citizenship of the Union. Citizenship of the Union is destined to be the fundamental status of nationals of the Member States, enabling those who find themselves in the same situation to receive the same treatment in law irrespective of their nationality, subject to such exceptions as are expressly provided for (Case C‑184/99 Grzelczyk [2001] ECR I‑6193, paragraphs 30 and 31, and Case C‑148/02 Garcia Avello [2003] ECR I‑11613, paragraphs 22 and 23).

32    According to settled case-law, a citizen of the European Union lawfully resident in the territory of the host Member State can rely on Article 12 EC in all situations which fall within the scope ratione materiae of Community law (Case C‑85/96 Martínez Sala [1998] ECR I‑2691, paragraph 63, and Grzelczyk, paragraph 32).

33    Those situations include those involving the exercise of the fundamental freedoms guaranteed by the Treaty and those involving the exercise of the right to move and reside within the territory of the Member States, as conferred by Article 18 EC (see Case C-274/96 Bickel and Franz [1998] ECR I‑7637, paragraphs 15 and 16, Grzelczyk, paragraph 33, and Garcia Avello, paragraph 24).

34    Moreover, there is nothing in the text of the Treaty to suggest that students who are citizens of the Union, when they move to another Member State to study there, lose the rights which the Treaty confers on citizens of the Union (Grzelczyk, paragraph 35).

35    As is apparent from Case C‑224/98 D’Hoop [2002] ECR I‑6191, paragraphs 29 to 34, a national of a Member State who goes to another Member State and pursues secondary education there exercises the freedom to move guaranteed by Article 18 EC.

36    Furthermore, a national of a Member State who, like the claimant in the main proceedings, lives in another Member State where he pursues and completes his secondary education, without it being objected that he does not have sufficient resources or sickness insurance, enjoys a right of residence on the basis of Article 18 EC and Directive 90/364.

37    With regard to social assistance benefits, the Court held in Case C‑456/02 Trojani [2004] ECR I‑0000, paragraph 43, that a citizen of the Union who is not economically active may rely on the first paragraph of Article 12 EC where he has been lawfully resident in the host Member State for a certain time or possesses a residence permit.

38    It is true that the Court held in Lair and Brown (paragraphs 15 and 18 respectively) that ‘at the present stage of development of Community law assistance given to students for maintenance and for training falls in principle outside the scope of the EEC Treaty for the purposes of Article 7 thereof [later Article 6 of the EC Treaty, now, after amendment, Article 12 EC]’. In those judgments the Court considered that such assistance was, on the one hand, a matter of education policy, which was not as such included in the spheres entrusted to the Community institutions, and, on the other, a matter of social policy, which fell within the competence of the Member States in so far as it was not covered by specific provisions of the EEC Treaty.

39    However, since judgment was given in Lair and Brown, the Treaty on European Union has introduced citizenship of the Union into the EC Treaty and added to Title VIII (now Title XI) of Part Three a Chapter 3 devoted inter alia to education and vocational training (Grzelczyk, paragraph 35).

40    Thus Article 149(1) EC gives the Community the task of contributing to the development of quality education by encouraging cooperation between Member States and, if necessary, by supporting and supplementing their action, while fully respecting the responsibility of those States for the content of teaching and the organisation of education systems and their cultural and linguistic diversity.

41    Under paragraphs 2 and 4 of that article, the Council may adopt incentive measures, excluding any harmonisation of the laws and regulations of the Member States, and recommendations aimed in particular at encouraging the mobility of students and teachers (see D’Hoop, paragraph 32).

42    In view of those developments since the judgments in Lair and Brown, it must be considered that the situation of a citizen of the Union who is lawfully resident in another Member State falls within the scope of application of the Treaty within the meaning of the first paragraph of Article 12 EC for the purposes of obtaining assistance for students, whether in the form of a subsidised loan or a grant, intended to cover his maintenance costs.

43    That development of Community law is confirmed by Article 24 of Directive 2004/38, which states in paragraph 1 that all Union citizens residing in the territory of another Member State on the basis of that directive are to enjoy equal treatment ‘within the scope of the Treaty’. In that the Community legislature, in paragraph 2 of that article, defined the content of paragraph 1 in more detail, by providing that a Member State may in the case of persons other than workers, self-employed persons, persons who retain such status and members of their families restrict the grant of maintenance aid in the form of grants or loans in respect of students who have not acquired a right of permanent residence, it took the view that the grant of such aid is a matter which, in accordance with Article 24(1), now falls within the scope of the Treaty.

44    That interpretation is not invalidated by the argument put forward by the governments which have submitted observations and by the Commission concerning the limitations and conditions referred to in Article 18 EC. Those governments and the Commission observe that, while citizenship of the Union enables nationals of the Member States to rely on the first paragraph of Article 12 EC when they exercise the right to move and reside within the territory of those States, their situation falls within the scope of application of the Treaty within the meaning of Article 12 EC only, in accordance with Article 18(1) EC, subject to the limitations and conditions laid down in the Treaty and by the measures adopted to give it effect, which include those laid down by Directive 93/96. Since Article 3 of that directive excludes the right to payment of maintenance grants on the part of students benefiting from the right of residence, those grants are still outside the scope of the Treaty.

45    In this respect, it is indeed the case that students who go to another Member State to start or pursue higher education there and enjoy a right of residence there for that purpose under Directive 93/96 cannot base any right to payment of maintenance assistance on that directive.

46    However, Article 3 of Directive 93/96 does not preclude a national of a Member State who, by virtue of Article 18 EC and Directive 90/364, is lawfully resident in the territory of another Member State where he intends to start or pursue higher education from relying during that residence on the fundamental principle of equal treatment enshrined in the first paragraph of Article 12 EC.

47    In a context such as that of the main proceedings where the right of residence of the applicant for assistance is not contested, the assertion, made by some of the governments which have submitted observations, that Community law allows a Member State to take the view that a national of another Member State who has recourse to social assistance no longer fulfils the conditions of his right of residence and if appropriate to take measures, within the limits imposed by Community law, for the removal of that national (see Grzelczyk, paragraph 42, and Trojani, paragraph 45) is moreover immaterial.

48    In the light of all the foregoing, the answer to Question 1 must be that assistance, whether in the form of subsidised loans or of grants, provided to students lawfully resident in the host Member State to cover their maintenance costs falls within the scope of application of the Treaty for the purposes of the prohibition of discrimination laid down in the first paragraph of Article 12 EC.

Question 2
49    By its second question, the national court seeks to know the criteria which a national court must apply to determine whether the conditions of granting assistance to cover the maintenance costs of students are based on objective considerations independent of nationality.

50    For this purpose it should first be examined whether the legislation at issue in the main proceedings distinguishes on the ground of nationality between students who apply for such assistance.

51    It must be recalled here that the principle of equal treatment prohibits not only overt discrimination based on nationality but also all covert forms of discrimination which, by applying other distinguishing criteria, lead in fact to the same result (see, inter alia, Case 152/73 Sotgiu [1974] ECR 153, paragraph 11; Case C‑57/96 Meints [1997] ECR I‑6689, paragraph 44; and Case C‑212/99 Commission v Italy [2001] ECR I‑4923, paragraph 24).

52    As regards persons not covered by Regulation No 1612/68, paragraph 1 of Schedule 1 to the Student Support Regulations requires, for the grant to students of assistance to cover their maintenance costs, that the person concerned is settled in the United Kingdom for the purposes of national law and satisfies certain residence conditions, namely that of residing in England and Wales on the first day of the first academic year and that of having resided in the United Kingdom and Islands for the three years preceding that day.

53    Such requirements risk placing at a disadvantage primarily nationals of other Member States. Both the condition requiring an applicant for that assistance to be settled in the United Kingdom and that requiring him to have resided there prior to his studies are likely to be more easily satisfied by United Kingdom nationals.

54    Such a difference in treatment can be justified only if it is based on objective considerations independent of the nationality of the persons concerned and is proportionate to the legitimate aim of the national provisions (see Bickel and Franz, paragraph 27, D’Hoop, paragraph 36, and Garcia Avello, paragraph 31).

55    According to the United Kingdom Government, it is legitimate for a Member State to ensure that the contribution made by parents or students through taxation is or will be sufficient to justify the provision of subsidised loans. It is also legitimate to require a genuine link between the student claiming assistance to cover his maintenance costs and the employment market of the host Member State.

56    On this point, it must be observed that, although the Member States must, in the organisation and application of their social assistance systems, show a certain degree of financial solidarity with nationals of other Member States (see Grzelczyk, paragraph 44), it is permissible for a Member State to ensure that the grant of assistance to cover the maintenance costs of students from other Member States does not become an unreasonable burden which could have consequences for the overall level of assistance which may be granted by that State.

57    In the case of assistance covering the maintenance costs of students, it is thus legitimate for a Member State to grant such assistance only to students who have demonstrated a certain degree of integration into the society of that State.

58    In this context, a Member State cannot, however, require the students concerned to establish a link with its employment market. Since the knowledge acquired by a student in the course of his higher education does not in general assign him to a particular geographical employment market, the situation of a student who applies for assistance to cover his maintenance costs is not comparable to that of an applicant for a tideover allowance granted to young persons seeking their first job or for a jobseeker’s allowance (see, in this regard, D’Hoop, paragraph 38, and Case C‑138/02 Collins [2004] ECR I‑0000, paragraph 67, respectively).

59    On the other hand, the existence of a certain degree of integration may be regarded as established by a finding that the student in question has resided in the host Member State for a certain length of time.

60    With respect to national legislation such as the Student Support Regulations, the guarantee of sufficient integration into the society of the host Member State follows from the conditions requiring previous residence in the territory of that State, in this case the three years’ residence required by the United Kingdom rules at issue in the main proceedings.

61    The additional condition that students are entitled to assistance to cover their maintenance costs only if they are also settled in the host Member State could admittedly, like the requirement of three years’ residence referred to in the preceding paragraph, correspond to the legitimate aim of ensuring that an applicant for assistance has demonstrated a certain degree of integration into the society of that State. However, it is common ground that the rules at issue in the main proceedings preclude any possibility of a national of another Member State obtaining settled status as a student. They thus make it impossible for such a national, whatever his actual degree of integration into the society of the host Member State, to satisfy that condition and hence to enjoy the right to assistance to cover his maintenance costs. Such treatment cannot be regarded as justified by the legitimate objective which those rules seek to secure.

62    Such treatment prevents a student who is a national of a Member State and who is lawfully resident and has received a substantial part of his secondary education in the host Member State, and has consequently established a genuine link with the society of the latter State, from being able to pursue his studies under the same conditions as a student who is a national of that State and is in the same situation.

63    The answer to Question 2 must accordingly be that the first paragraph of Article 12 EC must be interpreted as precluding national legislation which grants students the right to assistance covering their maintenance costs only if they are settled in the host Member State, while precluding a national of another Member State from obtaining the status of settled person as a student even if that national is lawfully resident and has received a substantial part of his secondary education in the host Member State and has consequently established a genuine link with the society of that State.

Question 3
64    By its third question, the national court asks the Court whether, if the Court were to rule that assistance to cover the maintenance costs of students falls within the scope of application of the Treaty within the meaning of the first paragraph of Article 12 EC, the effects of such a judgment should be limited in time.

65    The United Kingdom, German and Austrian Governments request the Court, should it so rule, to limit in time the effects of its judgment, except as regards judicial proceedings brought before the date of that judgment. In support of their request, they rely in particular on the financial implications raised by the national court.

66    It should be recalled that the interpretation the Court gives to a rule of Community law is limited to clarifying and defining the meaning and scope of that rule as it ought to have been understood and applied from the time of its coming into force. It follows that the rule as thus interpreted may, and must, be applied by the courts even to legal relationships arising and established before the judgment ruling on the request for interpretation, provided that in other respects the conditions enabling an action relating to the application of that rule to be brought before the courts having jurisdiction are satisfied (see Case 61/79 Denkavit italiana [1980] ECR 1205, paragraph 16, and Case 24/86 Blaizot [1988] ECR 379, paragraph 27).

67    It is only exceptionally that the Court may, in application of the general principle of legal certainty inherent in the Community legal order, be moved to restrict the possibility for any person concerned of relying on a provision it has interpreted with a view to calling in question legal relationships established in good faith (see Blaizot, paragraph 28; Case C‑163/90 Legros and Others [1992] ECR I‑4625, paragraph 30; and Case C‑262/96 Sürül [1999] ECR I‑2685, paragraph 108).

68    Moreover, it is settled case-law that the financial consequences which might ensue for a Member State from a preliminary ruling do not in themselves justify limiting the temporal effect of the ruling (see, inter alia, Grzelczyk, paragraph 52).

69    The Court has taken that step only in quite specific circumstances, where there was a risk of serious economic repercussions owing in particular to the large number of legal relationships entered into in good faith on the basis of rules considered to be validly in force and where it appeared that both individuals and national authorities had been led into adopting practices which did not comply with Community legislation by reason of objective, significant uncertainty regarding the implications of Community provisions, to which the conduct of other Member States or the Commission may even have contributed (see Grzelczyk, paragraph 53).

70    In the present case, it suffices to state that the information provided by the United Kingdom, German and Austrian Governments is not capable of supporting their argument that this judgment might, if its effects were not limited in time, entail significant financial consequences for the Member States. The figures referred to by those governments in fact relate also to cases which are not similar to that at issue in the main proceedings.

71    Consequently, the answer to Question 3 must be that there is no need to limit the temporal effects of the present judgment.


Costs
72    Since these proceedings are, for the parties to the main proceedings, a step in the action pending before the national court, the decision on costs is a matter for that court. Costs incurred in submitting observations to the Court, other than the costs of those parties, are not recoverable.


On those grounds, the Court (Grand Chamber) rules as follows:

1.

Assistance, whether in the form of subsidised loans or of grants, provided to students lawfully resident in the host Member State to cover their maintenance costs falls within the scope of application of the EC Treaty for the purposes of the prohibition of discrimination laid down in the first paragraph of Article 12 EC.

2. 
The first paragraph of Article 12 EC must be interpreted as precluding national legislation which grants students the right to assistance covering their maintenance costs only if they are settled in the host Member State, while precluding a national of another Member State from obtaining the status of settled person as a student even if that national is lawfully resident and has received a substantial part of his secondary education in the host Member State and has consequently established a genuine link with the society of that State. 
3.

There is no need to limit the temporal effects of the present judgment.


[Signatures]
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Language of the case: English.

JUDGMENT OF THE COURT (First Chamber)
17 March 2005 
(Article 48 of the EC Treaty (now, after amendment, Article 39 EC) – Freedom of movement for workers – Civil servant undergoing preparatory practical training – Practical training completed in another Member State – Reimbursement of travel expenses limited to the domestic stretch of the journey)

In Case C-109/04,

REFERENCE for a preliminary ruling under Article 234 EC from the Bundesverwaltungsgericht (Germany), made by decision of 17 December 2003, received at the Court on 2 March 2004, in the proceedings

Karl Robert Kranemann
v

Land Nordrhein-Westfalen,

THE COURT (First Chamber),

composed of P. Jann,, President of the Chamber, K. Lenaerts (Rapporteur), N. Colneric, K. Schiemann and E. Levits, Judges,

Advocate General: L.A. Geelhoed,
Registrar: R. Grass,

having regard to the written procedure,

after considering the observations submitted on behalf of:

–

Mr K.R. Kranemann, in person,

–

the Land Nordrhein-Westfalen, by Mr Statthalter, acting as Agent,

–

the Commission of the European Communities, by G. Rozet and H. Kreppel, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 27 January 2005,

gives the following

Judgment

1    This reference for a preliminary ruling concerns the interpretation of Article 48 of the EC Treaty (now, after amendment, Article 39 EC). The reference was made in the course of proceedings brought by Mr Kranemann, a trainee lawyer who completed part of his training in the United Kingdom, against the refusal of the Land Nordrhein-Westfalen to reimburse travelling expenses incurred for the stretch outside German territory of the journey to his place of training.


The national legal background
2    Paragraph 7(4), fourth and fifth subparagraphs, of the regulation concerning the grant of separation allowance (Verordnung über die Gewährung von Trennungsentschädigung, the ‘TEVO’) of the Land Nordrhein Westfalen, dated 29 April 1988, provides in the version applicable to the present case (GVBl. NW 1994, p. 444) that, in the case of temporary civil servants carrying out a traineeship who are posted abroad to a place of their choice, daily allowances and lodging allowances are calculated only by reference to the rates applicable to the journey on national territory. Travel expenses incurred in getting to and from such a posting are reimbursed only for that part of the journey to the German border and back, by regular transport and in the cheapest class.
3    An analogous regulation applies to travel expenses for trips home during the period of the traineeship, by virtue of the combined provisions of Paragraph 5(4) and Paragraph 7(7) of the TEVO.


The main proceedings and the question referred for a preliminary ruling 
4    In the course of his mandatory legal traineeship preceding the second State examination in law, Mr Kranemann, as a temporary civil servant, underwent training from 1 August to 30 November 1995 in a firm of lawyers in London (United Kingdom).

5    During this period, he received, in addition to his trainee salary, a separation allowance of DEM 1 686.68 from the Land Nordrhein-Westfalen. In response to his request for reimbursement of travel expenses for the return trip from his home in Aachen (Germany) to the place of his traineeship, as well as for the cost of a return trip home for a weekend he received only a sum of DEM 83.25, which corresponded to the daily allowance for a business trip of several days and a lodging allowance. However, as the TEVO limited the reimbursement of travel expenses to the amount necessary for the return journey to and from the German border, and as Aachen was considered to be on the German border, Mr Kranemann was not reimbursed for the other travel expenses claimed, which he estimates to amount to DEM 539.60.

6    Mr Kranemann’s action challenging this refusal was unsuccessful at first instance and on appeal. Mr Kranemann brought a further appeal on a point of law (‘Revision’) to the Bundesverwaltungsgericht.

7    In its order for reference that court observed that the case-law of the Court of Justice had not yet given a clear answer to the question whether temporary civil servants completing a legal traineeship (‘Rechtsreferendare’ or ‘stagiaires en droit’) qualify as ‘workers’ within the meaning of Article 48 of the Treaty.

8    That court also raised the question whether a refusal to pay for travel expenses for a training period abroad in itself constitutes a sufficiently direct restriction on freedom of movement for persons and, if so, whether Article 48 of the Treaty entails an obligation to reimburse not only the trainee’s basic travel expenses to and from the place of training but also the cost of a trip home during the traineeship.

9    Finally, the referring court raises the question whether any such restriction on freedom of movement for workers can be validly justified by budgetary considerations and whether such considerations could require that the payment of a distance allowance and the reimbursement of travelling expenses to trainee lawyers should generally be refused.

10    It is against that background that the Bundesverwaltungsgericht decided to stay proceedings and refer the following question to the Court for a preliminary ruling:

‘Is a national legal provision under which a trainee lawyer who completes part of his prescribed training at a place of his choosing in another Member State is entitled to reimbursement of travelling expenses only to the amount incurred for the domestic stretch of the journey compatible with [Article 48 of the Treaty]?’


The question referred for a preliminary ruling
11    It must first be determined whether the situation of a trainee lawyer who is undergoing part of his preparatory legal training in a Member State other than that of which he is a national is covered by Article 48 of the Treaty.

The scope of Article 48 of the Treaty 
12    According to settled case-law, the concept of ‘worker’ within the meaning of Article 48 of the Treaty has a specific Community meaning and must not be interpreted narrowly. Any person who pursues activities which are real and genuine, to the exclusion of activities on such a small scale as to be regarded as purely marginal and ancillary, must be regarded as a ‘worker’. The essential feature of an employment relationship is, according to that case-law, that for a certain period of time a person performs services for and under the direction of another person in return for which he receives remuneration (see, in particular, Case 66/85 Lawrie-Blum [1986] ECR 2121, paragraphs 16 and 17, Case C-3/90 Bernini [1992] ECR I-1071, paragraph 14, and Case C-456/02 Trojani [2004] ECR I-0000, paragraph 15).

13    As regards those undergoing a traineeship, the Court has held that the fact that the traineeship may be regarded as practical preparation directly related to the actual pursuit of the occupation in point is not a bar to the application of Article 48 of the Treaty if the training period is completed under the conditions of genuine and effective activity as an employed person (Lawrie-Blum, cited above, paragraph 19, and Bernini, cited above, paragraph 15).

14    As the Court held in Case C-79/99 Schnorbus [2000] ECR I-10997, paragraph 28, the practical legal training required in Germany constitutes a period of training and a necessary prerequisite of access to employment in the judicial service or the higher civil service. 
15    As regards the activities carried out by trainee lawyers, according to the order for reference such trainees are required to apply in practice the legal knowledge acquired during their course of study and thus make a contribution, under the guidance of the employer providing them with training, to that employer’s activities and trainees receive payment in the form of a maintenance allowance for the duration of their training. 
16    Contrary to the contentions of the Land Nordrhein‑Westfalen, such an employment relationship cannot fall outside the scope of Article 48 of the Treaty merely because the allowance paid to trainees constitutes only assistance allowing them to meet their minimum needs and, for trainees undergoing practical training outside the public sector, the payment of such an allowance by the State could not be considered to be made in return for services rendered by the trainee.

17    According to settled case-law neither the origin of the funds from which the remuneration is paid nor the limited amount of the remuneration can have any consequence in regard to whether or not the person is a worker for the purposes of Community law (see Case 53/81 Levin [1982] ECR 1035, paragraph 16; Case 344/87 Bettray [1989] ECR 1621, paragraph 16; and Trojani, paragraph 16).

18    Given that trainee lawyers carry out genuine and effective activity as an employed person they must be considered to be workers within the meaning of Article 48 of the Treaty.

19    The application of Article 48 cannot be excluded on the basis of the exception laid down in Article 48(4) in respect of ‘employment in the public service’. As regards a trainee who is undergoing part of his training, as here, outside the public sector, suffice it to note that the concept of ‘employment in the public service’ does not encompass employment by a private natural or legal person, whatever the duties of the employee (Case C-283/99 Commission v Italy [2001] ECR I-4363, paragraph 25). 
20    Nor can the case of a trainee lawyer who has left his Member State of origin to undergo part of his training in another Member State be excluded from the scope of the Treaty as a situation purely internal to a Member State.

21    In the light of the foregoing, it must be considered that a trainee lawyer who is a national of a Member State and undergoes part of his practical training in another Member State under conditions of genuine and effective activity as an employed person is a worker within the meaning of Article 48 of the Treaty.

22    It falls then to be considered whether the rules relating to the reimbursement of travel expenses, as applicable in the dispute in the main proceedings constitute a restriction of the right to freedom of movement which Article 48 of the Treaty confers on workers.

Restriction on the free movement of workers
23    It must be observed that, by making the reimbursement of expenses incurred by a trainee lawyer undergoing part of his practical training outside Germany subject to the rates applicable to travel in the course of service within Germany, Paragraph 7 of the TEVO precludes the reimbursement of travel expenses incurred by such a trainee outside Germany.

24    It follows that, while trainees who undergo their practical training in a place of work within Germany are entitled to reimbursement of all their travel expenses whatever the distance between their home and their place of training, those who choose to undergo part of their practical training in another Member State have to bear the part of the travel expenses relating to the stretch of the journey outside Germany themselves.

25    In that regard, the Court has held on numerous occasions that the Treaty provisions relating to freedom of movement for persons are intended to facilitate the pursuit by Community nationals of occupational activities of all kinds throughout the Community, and preclude measures which might place Community nationals at a disadvantage when they wish to pursue an economic activity in the territory of another Member State (Joined Cases 154/87 and 155/87 Wolf and Others [1988] ECR 3897, paragraph 13, Case C-415/93 Bosman [1995] ECR I-4921, paragraph 94, and Case C-18/95 Terhoeve [1999] ECR I-345, paragraph 37, and Case C-190/98 Graf [2000] ECR I-493, paragraph 21). 
26    Provisions which preclude or deter a national of a Member State from leaving his country of origin in order to exercise his right to freedom of movement therefore constitute an obstacle to that freedom even if they apply without regard to the nationality of the workers concerned (Bosman, cited above, paragraph 96, Terhoeve, cited above, paragraph 39, and Graf, cited above, paragraph 23, Case C-224/01 Köbler [2003] ECR I-10239, paragraph 74, and Case C-232/01 Van Lent [2003] ECR I-11525, paragraph 16).

27    It follows that, where a Member State provides for a system of access to certain jobs based on a preparatory period of practical training during which trainees carry out genuine and effective activity as an employed person and where it also allows a trainee to undergo such training in another Member State, it must ensure that the detailed rules for the organisation of such training do not create restrictions of the fundamental freedoms guaranteed by the Treaty.

28    Where national legislation such as the TEVO requires trainees undergoing their practical training in another Member State to bear the travel expenses relating to the stretches of the journey outside their home country themselves, including the cost of a trip home during the period of training, a trainee undergoing his practical training in another Member State is in a worse position than he would be if he trained in his Member State of origin because in that case his travel expenses would have been paid.

29    Thus such legislation creates a financial obstacle which may deter trainee lawyers, particularly those with limited financial resources, from taking up a traineeship in another Member State, regardless of whether the decision to undergo such practical training is motivated generally, as the Land Nordrhein‑Westfalen observes, by reasons relating to the trainee’s specialisation or by personal reasons, such as the wish to gain experience of another legal culture.

30    Accordingly, a measure such as that laid down by Paragraph 7 of the TEVO is liable to restrict the free movement of workers, which is prohibited generally by Article 48 of the Treaty.

31    The referring court seeks to know whether such a restriction may none the less be justified by budgetary considerations.

32    According to Mr Kranemann, the refusal to reimburse travel expenses only to trainees who have undergone their practical training abroad cannot be justified by budgetary considerations if it proves that those expenses are not necessarily higher than those which may be incurred by trainees who elected a place of training in Germany. Budgetary considerations could, at most, warrant a ceiling on the reimbursable amount.

33    It should be pointed out, in that connection, that a measure which constitutes an obstacle to freedom of movement for workers could be accepted only if it pursued a legitimate aim compatible with the Treaty and were justified by pressing reasons of public interest. But even if that were so, application of that measure would still have to be such as to ensure achievement of the aim in question and not go beyond what is necessary for that purpose (see, inter alia, Case C-19/92 Kraus [1993] ECR I-1663, paragraph 32, Bosman, paragraph 104, and Köbler, cited above, paragraph 77). 
34    According to settled case-law, aims of a purely economic nature cannot constitute pressing reasons of public interest justifying a restriction of a fundamental freedom guaranteed by the Treaty (see Case 352/85 Bond van Adverteerders and Others [1988] ECR 2085, paragraph 34, Case C-288/89 Collectieve Antennevoorziening Gouda [1991] ECR I-4007, paragraph 11, Case C-398/95 SETTG [1997] ECR I-3091, paragraph 23, Case C-35/98 Verkooijen [2000] ECR I-4071, paragraph 48, and Case 388/01 Commission v Italy [2003] ECR I-721, paragraph 22). 
35    In any event, as Mr Kranemann and the Commission of the European Communities observed, it is not inconceivable that, in certain cases, the cost of a journey made within Germany might be greater than that of a journey to another Member State.

36    The answer to the question referred should therefore be that Article 48 of the Treaty precludes a national measure which grants a person who has completed a practical training period under conditions of genuine and effective activity as an employed person in a Member State other than his Member State of origin the right to reimbursement of travel expenses only up to the amount incurred in respect of the domestic stretch of the journey, while providing that, if such an activity were carried out on national territory, all the travel costs would be reimbursed.


Costs
37    Since these proceedings are, for the parties to the main proceedings, a step in the action pending before the national court, the decision on costs is a matter for that court. Costs incurred in submitting observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (First Chamber) rules as follows:

Article 48 of the EC Treaty (now, after amendment, Article 39 EC) precludes a national measure which grants a person who has completed a practical training period under conditions of genuine and effective activity as an employed person in a Member State other than his Member State of origin the right to reimbursement of travel expenses only up to the amount incurred in respect of the domestic stretch of the journey, while providing that, if such an activity were carried out on national territory, all the travel costs would be reimbursed.

