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Introduction to EU Law – Selected Cases
Free Provision of Services
Free provision of services – treated in a similar way as free movement of goods (and as freedom of establishment):

The Guarantee of the Freedom:

Art. 49 (1) EC

“Within the framework of the provisions set out below, restrictions on the freedom to provide services within the Community shall be prohibited in respect of nationals of Member States who are established in a State of the Community other than that of the person for whom the services are intended.”

Concept of service
Definition, Art. 50 EC:

“Services shall be considered to be "services" within the meaning of this Treaty where they are normally provided for remuneration, in so far as they are not governed by the provisions relating to freedom of movement for goods, capital and persons.

"Services" shall in particular include:
(a) activities of an industrial character;
(b) activities of a commercial character;
(c) activities of craftsmen;
(d) activities of the professions.

Without prejudice to the provisions of the chapter relating to the right of establishment, the person providing a service may, in order to do so, temporarily pursue his activity in the State where the service is provided, under the same conditions as are imposed by that State on its own nationals.

=> Concept of service – construed very broadly: 

= temporary pursuit of gainful activity in another Member State 

· so a not to constitute establishment in another Member State (which is of permanent or at least indeterminate duration)

· not covered by any of the other freedoms (goods, workers/establishment, capital)
· also includes organisation of a lottery or acting as agent in order to provide chance of participating in one in another Member State (C-275/92 – Schindler)
Normally provided against remuneration

· not: education provided by the state (e.g. university education unless private university)

· Included: Right to receive services in another Member State (cases 286/83 - Luisi and Carbone): recipients of services 

· as patients of medical doctors or 

· as tourists 

held criminally liable for exporting more money than permitted by Italy at that stage) 

Link with other Member State: 

· does not include provision of services in entirely internal situation (cf. C-97/98 – Jagerskiold: Licence for fishing in Finland, also in private waters 
· Provision of fishing licence may constitute service

· But not application of EC law if dispute is among Finnish nationals on waters in Finland and Finnish legal regime on the latter

Direct effect

· no dependence on harmonisation according to programme of legislation laid down in old Art. 54 EC Treaty

· Cf. case 33/74 – van Binsbergen: Dutch legal adviser who moved to Belgium and thus did not satisfy residency requirement in NL any more

· Cf. cases 222/86 - Heylens (Belgian football trainer with Belgian diploma in France) and Vlassopoulou (Greek advocate in Germany): 

· both did not satisfy requirements for access to the relevant profession,

· however, did not have to wait until rules on access to profession were harmonised

· right of access to profession acknowledged in principle

· only justified restrictions permitted

· harmonisation of access requirements should serve to facilitate access, not to make access dependent on Member States agreement on common rules for harmonised law on access

Objective Justification of Restrictions 

-> Similar to Cassis de Dijon Rule of Reason
Restrictions on free provision of services acknowledged as justified under certain requirements: They must be

· adopted in pursuance of a legitimate public interest which is not incompatible with Community aims and principles (as would be promotion of domestic industries)
· equally applicable to persons in state where service is to be provided
· objectively justified – proportionality test:

· genuine need for restriction (e.g. danger if untrained persons such as football managers (Heylens) or lawyers (Vlassopoulou) practised in state where public expects trained persons in that profession)

· restriction must actually promote its aim

· no other less restrictive or less burdensome means to achieve the aim (e.g. in van Binsbergen: instead of residence requirement an inland service address might have sufficed to make sure that legal adviser could be contacted by clients, courts and authorities)

Legal consequences – What benefits does the freedom to provide services bring? 

freedom to provide services 

· under equal conditions
-> Art. 50 EC “the same conditions as are imposed by that State on its own nationals”

· which includes consideration of training in home Member States for decision on access to profession/gainful activity

· which includes consideration of supervision in home Member State which makes extra supervision in receiving Member state superfluous

· which includes consideration of any other requirements of home Member State to satisfy interest receiving Member State wishes to protect

Exceptions to free provision of services (Art. 46 (1) and 55 EC)

exercise of public authority (case 2/74 – Reyners: foreign advocate in Belgium

· public policy 

· public security

· public health

-> may also permit discrimination between own nationals and nationals of other EU Member State.
